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Submission 

1. Unions NSW is the peak body for trade unions and union members in New South Wales 

with 48 affiliated trade unions and Trades and Labour Councils, representing approximately 

600,000 workers across New South Wales. Affiliated trade unions cover the spectrum of the 

workforce in both the public and private sectors. Unions NSW and its affiliated unions have 

a proud history of engaging in the parliamentary process to protect and represent the 

interests of union members. Unions NSW frequently makes submissions to inquiries 

involving industrial relations and other issues which may impact members. The plight of 

temporary migrant workers is one such issue, and one with which this organisation has a 

deep and ongoing engagement.  

2. IARC is a not-for-profit community legal centre that provides free immigration advice to 

migrants experiencing vulnerability.  IARC’s practice focuses on providing immigration 

advice and assistance to people on visas experiencing family violence, people applying for 

family stream visas, people seeking asylum and people facing workplace exploitation. 

3. Both IARC and Unions NSW have extensive experience in engaging with migrant 

communities and advocating for the rights of migrant workers, who constitute 11% of our 

workforce and represent the second largest migrant workforce in the world.1 

4. IARC in partnership with Unions NSW has developed a project called “Visa Assist”, which is 

currently in its third year of operation.  Visa Assist was created to address the growing need 

for immigration advice for migrant workers facing workplace exploitation.  Unions NSW has 

observed a reluctance for migrant workers to enforce their workplace rights where they 

were on a visa as they were concerned about the implications for their visa.  Visa Assist 

provides free, confidential legal advice and assistance to union members in relation to 

migration issues and promotes a fairer immigration system through community education, 

law reform and advocacy on behalf of temporary migrants.  

5. Since its inception, Visa Assist has provided almost 1600 legal services to almost 700 union 

members.  A large number of these services relate to unscrupulous employer behaviour and 

workplace exploitation towards migrant workers by using the  threat, perceived or 

otherwise,  of the loss of their visa and lawful status in Australia should they complain. 

6. Both IARC and Unions NSW seek to rely on our previous submission made to the 

Department of Home Affairs (the Department) on the exposure draft of the Migration 

 
1 Organisation for Economic Cooperation and Development, International Migration Outlook 2019 (online edition, 2019) Chapter 3.  
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Amendment (Protecting Migrant Workers) Bill 2021 (Bill). We understand that the Bill seeks 

to protect migrant workers from unscrupulous employers by enhancing the existing 

penalty, compliance, and enforcement framework within the Migration Act 1958 (Cth) 

(Act). IARC and Unions NSW support changes that will protect migrant workers in Australia, 

including measures that seek to deter unscrupulous employers such as those set out in the 

Bill, but have a number of concerns and recommendations to ensure the efficacy of the Bill.  

7. Disappointingly, the recommendations made in our previous submissions to the 

Department were not adopted in the review of the exposure draft, nor do they appear in 

the latest version of the Bill. IARC and Unions NSW are of the view that the exploitation of 

migrant workers is predominately caused by the enormous opportunity which exists for 

employers to take advantage of their workers in order to cut costs with very little chance of 

being caught.  

8. The vulnerability to exploitation faced by migrant workers does not occur in a vacuum and 

is a direct result of the current visa system making them reliant on their employers due to 

the precarious nature of their visa status. In its current form, the Act, Regulations and 

general immigration system facilitates exploitation by creating an additional dependency by 

the employee on the employer, where the employee is practically reliant on their employer 

to maintain their lawful status in Australia. In our experience, employers frequently use the 

threat of reporting visa holders to the Department and consequential visa cancellation to 

ensure that their own unscrupulous treatment of the employee is not reported.  Only an 

overhaul of this system in line with the  recommendations set out in Annexure A would 

begin to adequately address the constructed detrimental dependency of migrant workers 

on employers. 

9. It is only through the development of a regime that promotes compliance by enabling and 

empowering migrants to report exploitation by employers without consequences to their 

visa status will migrant workers be effectively protected from workplace exploitation. 

10. Unions NSW and IARC hope this process and consideration of our submission by the 

Committee will allow for meaningful engagement with our recommendations to allow for 

meaningful reform that will truly protect and empower migrant workers to report 

exploitation by employers without consequences to their visa status. 

11. Please note this submission is intended to compliment and not supersede any submission 

from an affiliate union of Unions NSW.  

12. This submission is accompanied by the following previous submission and Unions NSW 

publications: 
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•  Annexure A: “IARC and Unions NSW Submission: Exposure Draft Migration Amendment 

(Protecting Migrant Workers) Bill 2021, 20 August 2021)” 

• Annexure B: “Lighting Up the Black Market: Enforcing Minimum Wages”; 

• Annexure C: “Wage Thieves: Enforcing Minimum Wages”; 

• Annexure D: “Wage Theft: The Shadow Market”; 

• Annexure E: “Wage Theft: The Shadow Market, Part Two: The Horticultural Industry”; 

and 

• Annexure F: “Working for $9 a day: Wage Theft and Human Rights Abuses on Australian 

Farms”. 
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Introduction 

1. Unions NSW is the peak body for trade unions and union members in New South Wales 

with 48 affiliated trade unions and Trades and Labour Councils, representing approximately 

600,000 workers across New South Wales. Affiliated trade unions cover the spectrum of the 

workforce in both the public and private sectors. Unions NSW and its affiliated unions have 

a proud history of engaging in the parliamentary process to protect and represent the 

interests of union members. Unions NSW frequently makes submissions to inquiries 

involving industrial relations and other issues which may impact members. The plight of 

temporary migrant workers is one such issue, and one with which this organisation has a 

deep and ongoing engagement.  

2. IARC is a not-for-profit community legal centre that provides free immigration advice to 

migrants experiencing vulnerability.  IARC’s practice focuses on providing immigration 

advice and assistance to people on visas experiencing family violence, people applying for 

family stream visas, people seeking asylum and people facing workplace exploitation. 

3. Both IARC and Unions NSW welcome the opportunity to make submissions on the exposure 

draft of the Migration Amendment (Protecting Migrant Workers) Bill 2021 (Bill). We 

understand that the Bill seeks to protect migrant workers from unscrupulous employers by 

enhancing the existing penalty, compliance, and enforcement framework within the 

Migration Act 1958 (Cth) (Act). IARC and Unions NSW support changes that will protect 

migrant workers in Australia, including measures that seek to deter unscrupulous 

employers such as those set out in the Bill, but have a number of concerns and 

recommendations to ensure the efficacy of the Bill. 

4. Both IARC and Unions NSW have extensive experience in engaging with migrant 

communities and advocating for the rights of migrant workers, who constitute 11% of our 

workforce and represent the second largest migrant workforce in the world.1 

5. IARC in partnership with Unions NSW has developed a project called “Visa Assist”, which is 

currently in its third year of operation.  Visa Assist was created to address the growing need 

for immigration advice for migrant workers facing workplace exploitation.  Unions NSW has 

observed a reluctance for migrant workers to enforce their workplace rights where they 

were on a visa as they were concerned about the implications for their visa.  Visa Assist 

provides free, confidential legal advice and assistance to union members in relation to 

 
1 Organisation for Economic Cooperation and Development, International Migration Outlook 2019 (online edition, 2019) Chapter 3.  
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migration issues and promotes a fairer immigration system through community education, 

law reform and advocacy on behalf of temporary migrants.  

6. Since its inception, Visa Assist has provided almost 1200 legal services to more than 550 

union members.  A large number of these services relate to unscrupulous employer 

behaviour and workplace exploitation towards migrant workers by using the  threat, 

perceived or otherwise,  of the loss of their visa and lawful status in Australia should they 

complain. 

7. Please note this submission is intended to compliment and not supersede any submission 

from an affiliate union of Unions NSW.  

8. This submission is accompanied by the following Unions NSW publications: 

•  Annexure A: “Lighting Up the Black Market: Enforcing Minimum Wages”; 

• Annexure B: “Wage Thieves: Enforcing Minimum Wages”; 

• Annexure C: “Wage Theft: The Shadow Market”; 

• Annexure D: “Wage Theft: The Shadow Market, Part Two: The Horticultural Industry”; 

and 

• Annexure E “Working for $9 a day: Wage Theft and Human Rights Abuses on Australian 

Farms”. 

9. This submission will explore the merits and flaws of the Bill while also suggesting further, 

and more effective avenues the Department of Home Affairs (the Department) and Federal 

Government can pursue to effectively combat the exploitation of migrant workers. 
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Recommendations 

In respect of this submission, IARC and Unions NSW makes the following recommendations: 

 

 
(1) The Department to consider altering discretionary provisions to vest courts with 

powers to make additional enforcement orders including adverse publicity orders 

and banning orders prohibiting employers from employing migrant workers and 

people under the age of 25 for a fixed term following a finding of non-compliance. 

(2) Create a process to grant visa extensions to migrant workers who have proceedings 

on foot in relation to an employment matter.  This will be on par with the current 

provisions for victims of crime to remain in Australia whilst their matter is heard. 

(3) Better Government regulation of migration agents and increased funding to 

community legal centres with the expertise and a history of successfully   dealing 

with these issues, such as IARC. 

(4)  Additional funding to expand the current union migration law program, Visa Assist 

run by Unions NSW and IARC.  Currently, Visa Assist provides free immigration 

advice and legal services to any union member in NSW who requires it, but with an 

increase in funding the program could be expanded nationally. 

(5) Place requirements upon universities and colleges to provide international students 

with information about their workplace rights and encourage them to join their 

relevant union. 

(6) Remove the 40-hour fortnightly work limit on international students to empower 

workers to report more instances of exploitation. 

(7) Amend Schedule 8 to the Migration Regulations 1994 (Cth) (Regulations) so visa 

holders will not have breached a work-related condition where there is a credible 

claim of workplace exploitation or unscrupulous conduct by their employer.   

(8) Update Departmental policy around cancellation of visas under s 116 of the Act, to 

ensure workplace exploitation and unscrupulous employer conduct is an express 

factor against visa cancellation. 

(9) Create a firewall between the Fair Work Ombudsman and the Department so 

vulnerable workers feel they can seek assistance and take action against those who 
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have exploited them, without the additional fear of visa cancellation or removal 

from Australia. 

(10) Abrogate the 88 days’ farm work required for Working Holiday visa (WHV) holders 

to secure their second-year visa.  

(11) Abolish the visa condition preventing WHV holders from working for one employer 

for longer than six months. 

(12) Amend Schedule 2 to the Regulations to allow certain skilled visas to still be granted 

in cases of workplace exploitation (where the applicant would otherwise be 

ineligible due to loss of employment).  This could be drafted similarly to the Family 

violence provisions for Partner visas. 

(13) The creation of a new substantive temporary visa subclass for people who have 

experienced workplace exploitation that has no visa application charge and can be 

applied for even if a visa has been refused or cancelled due to workplace 

exploitation. 

(14) The creation of a permanent residency pathway whereby holders of Subclass 457 

visas or Temporary Skill Shortage visa (subclass 482) working in their nominated 

occupation for a period of 3 years or more are automatically eligible to apply for a 

subclass 189 or 190 visa (without having to be invited to apply after lodging an 

expression of interest).  This will negate the need for ongoing sponsorship by an 

employer. 
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New Employer Sanctions 

10. IARC and Unions NSW note the Federal Government accepted Recommendation 7 of the 

Migrant Workers’ Taskforce to give courts specific power to make additional enforcement 

orders, including adverse publicity orders and banning orders, against employers who 

underpay migrant workers, the main feature of migrant worker exploitation. 2  

11. While the proposed Bill introduces new criminal offences for coercion, it additionally 

merely empowers the Minister to use their discretion to make such banning orders, in the 

form of ‘prohibitions’. Reliance on ministerial guidelines to provide a framework for the 

exercise of discretion overlooks the need for legislated clarity on measures to truly protect 

migrant workers from exploitation. Already workers and their unions have little faith in the 

ability of government to effectively police or prevent exploitation.  Relying on ministerial 

guidelines will not be sufficient to alleviate these concerns and clear precise regulation/s 

should be included in the legislative framework. 

12. New criminal offences introduced in ss 245AAA and 245AAB serve as a possible deterrence 

mechanism from employers hiring temporary migrants in what would be a breach of their 

visa conditions. However, ultimately, such penalties do nothing to prevent the exploitation 

of migrant workers if employers and labour hire companies are not being monitored and in 

the case of labour hire companies licenced.   

13. There is evidence to suggest that, in the case where exploitation is mostly committed by 

corporations rather than individuals (who are more difficult to prosecute), increasing the 

severity of penalties are not effective deterrents. Orthodox deterrence theory suggests 

rational entities will weigh up the costs and gains of compliance when deciding whether to 

comply or make an active decision not to comply with relevant laws.3  

14. As Purse and Dorian highlight, there is growing evidence “employers do not gauge general 

deterrence in accordance with cost-benefit calculus presumed by traditional deterrence 

theory”.4 Hardy and Howe confirm, in their study of Australian hairdressing and restaurant 

sectors, there is no particular connection between increased risk perception and more 

compliance. That is, an increase in penalties, did not increase compliance. They instead 

 
2 Migrant Workers Taskforce, Commonwealth of Australia, Report of the Migrant Workers’ Taskforce (2019) 9. 
3 John Howe and Tess Hardy ‘Creating Ripples, Making Waves: Assessing the General Deterrence Effects of Enforcement of the Fair Work 

Ombudsman’ (2017) 39(4) Sydney Law Review 471, 474. 
4 Keith Purse and Jillian Dorrian, ‘Deterrence and Enforcement of Occupational Health and Safety Law’ (2011) 27(1) International Journal of 

Comparative Labour Law and Industrial Relations 23, 99. 
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found the “perceived risk of detection, not the severity of the sanction” is more likely to 

increase compliance.5 

15. As such, the Department must implement effective enforcement strategies to increase the 

risk of detection of breach of the new provisions and be consistent in its application of 

s.245AYA, that is, the declaration of “Prohibited Employers”. 

16. Recommendation: The Department to consider altering discretionary provisions to vest 

courts with powers to make additional enforcement orders including adverse publicity 

orders and banning orders prohibiting employers from employing migrant workers and 

people under the age of 25 for a fixed term following a finding of non-compliance. 

  

 
5 Howe and Hardy (n1). 

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



 

8 
 

Enforcement and Regulation of Employers 

17. A further issue with the introduction of the proposed offences of coercion, as well as listing 

of “Prohibited Employers” is neither the Bill nor context paper make reference to, or 

propose effective enforcement strategies that take into account the unique plight of 

migrant workers. It is not evident how the Department will enforce such new criminal 

offences, whether there will be further resources allocated to assess compliance with the 

Bill and culturally competent staff to conduct investigations who will be able identify 

breaches in a range of contexts. 

18. Page 2 of the explanation of the exposure draft correctly identified that as per the Migrant 

Workers’ Taskforce, many temporary migrant workers “have poor knowledge of their 

workplace rights, are young and inexperienced, may have low English language 

proficiency…” which makes them particularly vulnerable to exploitation. The new offences 

and related civil penalty provisions proposed do not serve to protect such migrants from 

exploitation by virtue of their passage through law, nor does it make provision to empower 

migrant workers to enforce their rights.  

19. The National Temporary Migrant Work Survey showed 42% of participants would not try to 

recover wages from their employer because they “don’t know what to do”, whilst 16% 

responded “the forms are too complicated”, demonstrating this group had attempted to 

start the process but were deterred by the inherent difficulty posed by the accessibility of 

the current processes. 

20. Lengthy court processes and visa limitations (see paragraph 35) create a disincentive for 

migrant workers to enforce their rights.  Workers who have been exploited and had their 

wages stolen should not have their claims limited by their ability to remain in the country. 

21. Visa holders pursuing workplace entitlements should be granted a temporary visa option 

allowing them to remain and work in Australia until their claim has been settled (see 

recommendations 2 and 9). A similar safeguard already exists for witnesses or complainants 

in criminal law cases6, providing them with the right to temporarily remain in the country, 

for the period needed to assist with the case.  No equivalent alternative is available for 

victims of workplace exploitation. 

 
6 Migration Act 1958 (Cth) ss155 –161. 
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22. Without the appropriate resources the Department will not only be unable to “inform 

potential migrant workers”7 about the risks of exploitation but will also be unable to 

effectively enforce and prosecute the proposed offences.  

23. Recommendation: Create a process to grant visa extensions to migrant workers who have 

proceedings on foot in relation to an employment matter.  This will be on par with the 

current provisions for victims of crime to remain in Australia whilst their matter is heard. 

24. Recommendation: Better Government regulation of migration agents and increased 

funding to community legal centres operating in this space, such as IARC. 

25. Recommendation: Additional funding to expand the current union migration law program, 

Visa Assist run by Unions NSW and IARC.  Currently, Visa Assist provides free immigration 

advice and legal services to any union member in NSW who requires it, but with an increase 

in funding the program could be expanded nationally. 

Compliance Notices and Enforceable Undertakings 

26. In explaining the Bill’s introduction of enforceable undertakings and compliance notices, 

page 8 of the context paper cites the need to emulate responses taken by the Fair Work 

Ombudsman to “drive behavioural change without the need to prosecute all cases through 

the courts”. The Department assumes such measures effectively support “higher levels of 

voluntary compliance”. However, the proposed Bill fails to take into account the 

ineffectiveness of the Fair Work Ombudsman’s enforcement regime, in many cases by the 

Ombudsman’s own admission. 

27. The exploitation of migrant workers is predominately caused by the enormous opportunity 

for employers to take advantage of workers in order to cut costs with very little chance of 

being caught. A disproportionate number of migrant workers are subjected to these 

systematic illegal practices.  

28. We understand the Ombudsman has approximately 177 inspectors conducting workplace 

investigations under the current system of auditing.8 This equates to approximately one 

inspector for every 72,000 employed people in Australia and is obviously not enough to 

protect and enforce the rights of workers effectively.9 Presently, the chance of an employer 

 
7 Page 4 context paper 
8 David Marin-Guzman, ‘Employer groups should police underpayments: unions’, The Australian Financial 
Review (online), 5 March 2020 . 
9 Australian Government, Industry Information (3 February 2020) Labour Market Information Portal . 
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getting caught for underpaying staff and other exploitative practices is attractively low for 

those seeking to exploit migrant workers. 

29. The annexed Unions NSW reports include audits of job advertisements perpetuating Wage 

Theft and wider exploitation of temporary migrant workers.  With three-quarters of the 

advertised jobs reviewed by Unions NSW offering rates of pay below the Award minimum, 

there is clearly a systematic practice of underpayment and exploitation within certain 

sectors of the economy.   

30. To address this issue a culture of disincentivising exploitation with increased oversight by 

the Department should be introduced rather than persisting in emulating the failed 

sporadic investigative approach overseen by the Fair Work Ombudsman who seeks to take 

enforcement action in no more than 1 in 10 requests for assistance”.10 The Department 

cannot seek to emulate such a model and expect any increase in protections for migrant 

workers or any improvement in compliance. 

  

 
10 Fair Work Ombudsman, Commonwealth of Australia, Annual Report 2018-19 (2019) 11.  
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Safeguards for migrant workers’ visas 

31. We believe migrant workers’ visa status needs to be protected in order to ensure the 

efficacy of the Bill.  By safeguarding a migrant worker’s visa this will ensure they are secure 

in the knowledge if they report unscrupulous employers their visa will not be cancelled or 

refused.  This, enables the Department to be more effective in taking enforcement action 

and penalties against employers engaging in illegal practices to deter such conduct as the 

Bill intends. 

32. The Bill (and the Act) in its current form results in migrant workers risking their own lawful 

status in Australia by reporting workplace exploitation to the Department.  This is due to 

the fact that the reporting of an unscrupulous employer by a visa holder may also alert the 

Department to: 

a. a visa holder breaching a condition of their visa, which can lead to visa cancellation; 

and 

b. a visa applicant being unable to meet the requirements of a subsequent visa leading to 

the refusal of their visa application. 

33. If their visa is cancelled or refused it may also mean they are unable to lodge further 

substantive visa applications to remain in Australia. 

Visa conditions 

34. Most temporary visas are subject to certain conditions the visa holder must comply with 

during the term of their visa.  If a visa holder does not comply with their visa conditions the 

visa holder is liable to have their visa cancelled under s 116 of the Act.  It is a discretionary 

power where the Minister “may” cancel someone’s visa.  While Departmental policy 

provides guidance to decision makers regarding factors that may be considered when 

contemplating cancelling a person’s visa, we note workplace exploitation and unscrupulous 

employers do not expressly form part of that same consideration.   

35. In Unions NSW and IARC experience, in situations where a visa holder is being exploited in 

their workplace, it is likely the visa holder will also be breaching a condition of their visa.  

For example: 

a. Condition 8105 – imposed primarily on Student visa subclass 500.  This condition 

imposes a limitation of 40-hour work fortnights on students while their course is in 
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session.  However, students often work in excess of the 40-hours imposed by this 

condition due to severe underpayments by employers. Employers then threaten to 

report students’ non-compliance and possible visas cancellation if the student reports 

their experience of workplace exploitation (see below paragraphs 36 -44).   

b. Condition 8607(6) – imposed on Temporary Skill Shortage (TSS) visas subclass 482.  

This condition imposes a requirement for a visa holder to remain employed with their 

employer in their nominated occupation or to find a new sponsor within 60 days of 

losing their employment.  TSS visa holders will often refrain from reporting 

unscrupulous employers for fear of losing their employment and ultimately their visa.  

TSS visa holders who lose their employment due to unscrupulous practices often find it 

difficult to find a new sponsor as a result of the tight 60-day requirement caused by 

their employer’s behaviour. 

Student visas 

36. Current visa restrictions placed on international students compound experiences of 

exploitation and require reform. International students are restricted to working 40 hours 

per fortnight during their course and unlimited hours during course breaks. Research has 

shown large numbers of international students regularly work over these restrictions.11 The 

low, often below Award rates of pay, mean many temporary migrant workers are forced to 

work additional hours in order to earn a living wage. 

37. Although the Department has announced a temporary relaxation of working hours in a 

number of sectors, there is no indication that this “flexible approach” will continue 

following the COVID-19 pandemic, or beyond such a time as the Department sees fit.12 

38. The 40-hour work restriction drives international students into the cash economy exposing 

them to further exploitation and this undermines the integrity of this visa subclass as a 

result. 

39. Given the ‘off the books’ nature of these employment relationships, migrant and student 

workers rarely, if at all, receive payslips for their work which creates an evidentiary issue 

when workers seek to recoup unpaid wages. 

 
11 Laurie Berg and Bassina Farbenblum, ‘Wage theft in Australia: Findings of the National Temporary Migrant 
Work Survey’ (20 November 2017) 17. 
12 https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/student-500/temporary-relaxation-of-working-hours-for-student-visa-
holders  
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40. There is also confusion around the application of the 40-hour working limit to independent 

contractors, particu larly those who work in transport services like taxi driving and gig 

economy food delivery. For these workers, although they are only earning money while 

driving a passenger or delivering food, wait ing t ime between jobs is st ill counted as 'work' .13 

For food delivery riders, considering the t ime between jobs, the hourly rate of pay can be as 

low as $6.67 per hour.14 

41. The aim of the 40-hour work restrict ion is to ensure international students are genuinely 

studying w hile in Australia on a student visa. However, Unions NSW and IARC believes the 

intent of the restrict ions is not achieving the intended goal. Instead the restriction is 

contribut ing to the explo itation and underpayment of workers acting as a powerful push 

factor tow ards the need for international students to w ork addit iona l hours to simply afford 

to live in Australia. 

42. Unions NSW and IARC believe the Federa l Government should remove the 40-hour limit on 

international students and instead rely on visa condit ion 8202 (Meet course 

requirements)15 w hich already places obligations on international students in respect of 

attendance and academic performance requirements. This provides sufficient means to 

ensure st udents are genuinely studying and complying w ith their visa requirements. 

43. Removing the 40-hour fortnightly work limit on internationa l st udents w ill enable these 

workers to seek jobs which are compliant with lega l requirements from employers paying 

the appropriate legal entit lements, rather than pursuing exploitative environments by 

necessity. It w ill also ensure those st udents who work in various sectors of the gig economy 

w ill not r isk being penalised for breaching their visa condit ions w hen their non-act ive 

wait ing t ime is counted as "work". 

Case Study 1 

Julie arrived in Australia on a Student visa subclass 500 to study a Bachelor of Psychology. She 

thought she had saved enough money to stay in Australia without having to work much. 

However, after a few months she discovered that Sydney was much more expensive than her 

13 Verma v Minister far Immigration & Anor (2017) FCCA 69 at 15. 
14 Transport Workers Union, Snapshot: on demand food delivery riders (2018). 
1S Department of Home Affairs, Check visa details and conditions (13 December 2019) Immigration and 
citizenship <https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/seeyour­
visa-conditions#>. 

13 

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



home country. She applied for many jobs but no one wanted to hire someone on a Student 

visa due to the 40-hour fortn ight work condition on her visa . 

Eventually she found a job at a loca l cafe that didn't seem to care that she was on a Student 

visa. They origina lly offered her $12.06 an hour, which she accepted having already struggled 

to find a job. This soon dropped to $8.06 per hour as the owner said they were struggling 

(although they seemed quite busy to her) and that he would "make it up to her" . She a lso had 

to start working additional shifts to make up for the lost money to make ends meet. 

After a few months, she had become t ired of the exploitative situation and her studies were 

starting to be affected by the extra work. She approached her union and received advice that 

she was being s ignificantly underpaid and that this was illegal in Australia. Her union was 

happy to help her approach her employer and request that she be paid appropriately and 

receive backpay but she was nervous about her visa. 

She eventually decided to approach her employer, thinking that it may cause less issues for her 

if she had an informal chat with him. When she tried to raise the underpayments with her 

employer, he told her if she tried to report him, he would report her for breaching her Student 

visa condit ions and he had other employees sent home before for similar reasons but he' s sti ll 

here. She stayed in the job another 8 months due to the fear of being reported to the 

Department and losing her visa. 

Case study 2 

Cindy arrived in Australia with her husband and two young children on a TSS visa to work as a 

registered nurse in a local medical practice. For the first few months she seemed to get on 

with her employer and things were going well. However, soon after this, her employer started 

acting different ly towards her. He would get angry at her for no reason and was constantly late 

paying her. He would also threaten her physically at work. 

Things started escalating when she started receiving death threats to her home and one t ime 

discovered her tyre had been punctured with a knife . She called the police but that didn' t 

seem to go anywhere. She didn't fee l safe at home and at work. 
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She approached HR at the medical practice and was told they would investigate - but nothing 

happened. Eventually, she left her employer as she couldn't take it anymore. She tried to find 

another employer but could barely leave her home due to the past trauma. 

She received a notice of intention to cancel her v isa from the Department of Home Affairs as 

she was no longer w ith her sponsor and had not found another sponsor in time. She wrote to 

them tell ing them about what had happened to her. The Department proceeded to cancel her 

v isa as she could not provide "sufficient evidence" to support her claim and her employer 

"denied all allegations". 

Unions NSW and IARC recommend additiona l changes be made to ensure visa holders are able 

to report unscrupulous employers w ithout putting their visa at risk of cancellation. This will 

ensure the Bill is able to achieve its aim to deter exploitative practices by employers and protect 

migrant workers. 

44. Recommendation: Place requirements upon universities and colleges to provide 

international students with information about their workplace rights and encourage them 

to join their relevant union. 

45. Recommendation: Remove the 40-hour fortnightly work limit on international students to 

empower workers to report more instances of exploitation. 

46. Recommendation: Amend Schedule 8 to the Regulations so that visa holders will not have 

breached a work-related condition where there is a credible claim of workplace exploitation 

or unscrupulous conduct by their employer. 

47. Recommendation: Update Departmenta l policy around cancellation of visas under s 116 of 

the Act, to ensure that workplace exploitation and unscrupu lous employer conduct is an 

express factor against visa cancellation. 

48. Recommendation: Create a firewall between the Fair Work Ombudsman and the 

Department so vulnerable workers feel they can seek assistance and take action against 

those who have exploited them, without the additional fear of visa cancellation or 

deportation. 
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Ineligibility for further visas 

49. If a migrant worker on a temporary visa reports their employer for unscrupu lous conduct, 

they may also limit their options for future visa opportunit ies and even permanent 

residency. For example: 

a. holders of TSS visas may need their current employer to sponsor them for permanent 

residency (e.g. under the Temporary Residence Transit ion stream for the subclass 186 

Employer Nomination Scheme visa); 

b. in order for Working Holiday visa (WHV) holders to obtain subsequent WHVs they 

need to have completed a certain amount of regiona l work which is suitably evidenced 

(see below paragraphs 51- 57); 

c. if a v isa is refused, people may not be able to apply for further visas while they remain 

in Austra lia (i.e. due to the operation of s 48 of the Act). 

50. In the experience of Unions NSW and IARC, TSS visa holders endure severe workplace 

exploitation due to the prospect of the employer sponsoring them for permanent residency 

(which often doesn't come into fruition). We have experienced employers withholding 

documents required to complete subsequent visa applications (i.e. payslips for subsequent 

WHV applications) for no valid/lawful reason. 

Case Study 3 

In 2014, 7 women were sponsored on subclass 457 visas from Thailand as massage therapists. 

When they arrived in Australia, they were subject to severe exploitation by their employer 

including: 

• • being forced to sleep on the floor in the sponsor's accommodation (all in the same room); 

• working 6 days a week for over 12 hours each day; 

• restricted in leaving the home, what they could eat and drink and forming any 

relationships; and 

• being significantly underpaid and being forced to pay back certain "costs" to their 

employer from their already low wage. 

If they breached any rules set by their sponsor, they were threatened with their visas being 

cancelled and they would be removed from Australia and their families killed. 

They were eventually sponsored for permanent residency by their employer. After which, they 

managed to escape and seek help from the Sa lvation Army and eventually a union. The employer 
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then had its nomination of the women refused by the Department (in part due to the treatment 

of the women) . This in turn meant that the women's permanent residency applications were also 

refused at the Department stage and on appeal at the Administrative Appeals Tribunal. This 

refusal meant that the 7 women were unable to apply for almost all other visas whi le in Australia. 

Case study 4 

Sunil arrived in Australia on a Training visa. He came to Australia to follow his lifelong passion to 

be a chef and to learn about the cu linary diversity of Australia. He started working at a hotel as 

part of his training and felt welcomed by his colleagues. However, when he received his first pay 

he realised substantial deductions were being taken from his pay which he never agreed to. The 

deductions were for: 

• accommodation, which was a t iny room in the Hotel with a shared bathroom; and 

• mea ls, which included leftovers from the hotel's breakfast buffet (if there were any) and a 

lunch and dinner he or his colleagues would make themselves. 

After lodging a complaint about his treatment, he was terminated from his traineeship, evicted 

from his accommodation, and forced to live in a hostel. His employer also reported him to the 

Department who w rote to him about cancelling his Training visa. 

Sunil then applied for a Student visa in an attempt to continue his culinary training in Australia. 

That Student Visa was refused by the Department as they did not believe he was a "genuine 

student" given the pending cancellation of his Training visa (which they later decided not to 

cancel) and the inference " if he was serious about becoming a chef, he would have stayed with his 

employer on his Training visa". The Department also called all of his allegations regarding his 

former employer "hearsay" and refused to give any weight to them. 

Case study 5 

Li arrived in Sydney, Australia on a Working Holiday v isa. He wanted to extend his stay and to do 

so he would need to work regionally for 88 days. He arranged his farm work through a phone 

number he got on a Working Holiday v isa group on Facebook. He was told the employer could 
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arrange accommodation, food and equipment and pay him a fair wage. The employer told him he 

had many Working Holiday visa holders before. 

Unfortunately, when he arrived at the farm his experience was very different. He was told he 

would be paid based on the amount of fruit he picked, piece rates. He would also have to pay for 

his own bucket to put the fruit in and his accommodation and food would come out of his pay. 

By the end of the 88 days the farmer told Li he owed him money and he would not sign anything 

or give him any payslips until he paid him back. Li was concerned he wou ld have to go through 

this all again so he paid the employer the money. He is still wait ing on the payslips he was 

promised and is unable to apply for another Working Holiday visa . 

Working Holiday Visa Holders 

51. The requirement for Working Holiday visa holders to undertake 88 days of regional work 

to receive a second-year visa creates an exploitative vulnerability for temporary migrant 

workers. An addit iona l visa condit ion preventing WHV holders from working for one 

employer for longer than six months severely limits employment opportunit ies creating 

another barrier for reporting exploitation.16 

52. The underpayment of WHV holders is a standard practice among many employers. The 

National Temporary Migrant Work Survey highlighted 32% of WHV holders were paid 

$12 per hour or less17 which is consistent with the findings of the Unions NSW report 

which is Annexure B: Wage Thieves: Enforcing M inimum Wages, to this submission. 

53. The six-month employment restriction on WHV holders limits their employment 

opportunit ies18 as employers are reluctant to invest t ime in training employees which in 

turn restricts workers to casual or temporary employment. WHV holders who have 

worked for an employer for more than six months are violating their visa requirements 

and face the prospect of visa cancellation . This is a similar scenario to international 

16 Visa subclasses 417 and 462. 
17 Laurie Berg and Bassina Farbenblum, 'Wage theft in Australia: Findings of the National Temporary Migrant 
Work Survey' (20 November 2017) 26. 
18 United WHY, Vulnerabilities of Working Holiday Makers and Policy Recommendations (2016) 9. 
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students working in excess of 40 hours per fortnight; for both, an additional barrier is 

created to taking action against recalcitrant employers to recoup stolen wages. 

54. As discussed previously, the Ombudsman – in conducting inquiries – has found a 

continued level of exploitation of WHV holders associated with the requirement for them 

to perform 88 days of regional work.  Various inquiries have also found the 88 days of 

regional work  has led to increased exposure of visa workers to: 

•  unsafe situations19; 

• longer working hours20; 

• hazardous work environments, discrimination; and 

• sexual harassment. 21 

55. Since December 2015, WHV holders seeking a second-year visa have had to provide pay 

slips to the Department evidencing wages earned during their 88 days of regional work 

are consistent with Award minimums.22 While the purpose of this regulation was to 

reduce exploitation, in practice it has accentuated the dependence of WHV holders on 

employers providing pay slips23
 in order to remain in the country and reducing the 

preparedness of workers to make formal complaints. 

 
19 Fair Work Ombudsman, Commonwealth of Australia, Inquiry into the Wages and Conditions of People 
Working under the 417 Working Holiday Visa Program (2016) 6. 
20 Ibid. 
21 Senate Education and Employment References Committee, Commonwealth of Australia, A National 
Disgrace: The Exploitation of Temporary Work Visa Holders (2016) 167. 
22 Department of Home Affairs, Specified subclass 462 work (17 January 2020) Working Holiday Maker (WHM) 
program < https://immi.homeaffairs.gov.au/what-we-do/whm-program/specified-work-conditions/specifiedwork- 
462>.  
23 Fair Work Ombudsman, Commonwealth of Australia, Inquiry into the Wages and Conditions of People 
Working under the 417 Working Holiday Visa Program (2016) 43. 
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56. Below are several examples of social media advertisements which demonstrate common 

Wage Theft conditions experienced by WHV holders seeking to satisfy their visa 

requirements:  

 

 

57. Despite the Department and Fair Work Ombudsman’s knowledge of the abuse and 

exploitation of WHV holders and temporary migrants few proactive actions have been 

implemented to effectively protect these workers or to reduce exploitation. Arguably, 

the proposed Bill does nothing to practically protect vulnerable workers or to 

significantly penalise those engaged in systematic exploitation. 
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58. Unions NSW and IARC recommend further changes be made to ensure visa holders are 

eligible for current and future visa options where there has been workplace exploitation.  

This enables the Bill to be effective in deterring exploitative practices by employers while 

allowing employees to report practices without fear of losing future visa opportunities. 

59. Recommendation: Abrogate the 88 days’ farm work required for WHV holders to secure 

their second-year visa.  By the Ombudsman’s own admission, this requirement facilitates 

backpackers working for less than minimum wage.24 

60. Recommendation: Abolish the visa condition preventing WHV holders from working for one 

employer for longer than six months. 

61. Recommendation: Amend Schedule 2 to the Regulations to allow certain skilled visas to still 

be granted in cases of workplace exploitation (where the applicant would otherwise be 

ineligible due to loss of employment).  This could be drafted similarly to the Family violence 

provisions for Partner visas. 

62. Recommendation: The creation of a new substantive temporary visa subclass for people 

who have experienced workplace exploitation that has no visa application charge and can 

be applied for even if a visa has been refused or cancelled. 

63. Recommendation: The creation of a PR pathway created whereby holders of Subclass 457 

visas or TSS visas working in their nominated occupation for a period of 3 years or more are 

automatically eligible to apply for a subclass 189 or 190 visa (without having to be invited to 

apply after lodging an expression of interest).  This will negate the need for ongoing 

sponsorship by an employer. 

 

 

  

 
24 Fair Work Ombudsman, Commonwealth of Australia, Inquiry into the Wages and Conditions of People Working under the 417 Working 
Holiday Visa Program(2016) 30. 
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Conclusion  

64. IARC and Unions NSW believe  the exploitation of migrant workers is predominately caused 

by the enormous opportunity which exists for employers to take advantage of their workers 

in order to cut costs with very little chance of being caught. The vulnerability to exploitation 

faced by migrant workers does not occur in a vacuum and is a direct result of the current 

visa system making them reliant on their employers. 

65. In its current form, the Act and general immigration system facilitates exploitation by 

creating an additional dependency by the employee on the employer, where the employee 

is completely reliant on their employer. Only an overhaul of this system in line with the 

above recommendations would begin to adequately address the constructed detrimental 

dependency of migrant workers on employers.  

66. It is only through the development of a regime that promotes compliance by enabling and 

empowering migrants to report exploitation by employers without consequences to their 

visa status will migrant workers be effectively protected from workplace exploitation. 
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Introduction 

In some sections of the When considering making  
 

workforce underpayment of a complaint, workers from  
 

wages has become routine. culturally and linguistically  
 

Employers are unashamedly diverse backgrounds face  
 

advertising below Award the dual barriers of language  
 

rates for vacant positions. and awareness of their  
 

This seedy underbelly of 
workplace rights. They must  

 

also consider how a complaint  
 

exploitation and wage theft 
 

 

could threaten their visa or  
 

has been exposed through 
 

 

residency status.  
 

high profile examples of 
 

 

  
 

migrant worker exploitation. These barriers are  
 

Workers have been compounded by industry  
 

threatened against making and legal structures which  
 

complaints, with employers normalise and perpetuate  
 

taking advantage of workers underpayment. There is  
 

who have poor English, are on a flourishing culture of  
 

temporary work visas and are underpayments in some  
 

young. sections of the workforce  
 

A Unions NSW audit of job 
where businesses ignore  

 

Awards and instead defer  
 

advertisements on Chinese, 
 

 

to unregulated ‘local wage  
 

Korean and Spanish language 
 

 

markets’ to determine the  
 

websites, found 78% of 
 

 

rates of pay for their staff.  
 

businesses advertised rates 
 

 

Unions have been restricted  
 

of pay below the minimum 
 

 

from accessing these  
 

Award wage. 
 

 

workplaces to investigate and  

 
 

The current approach to 
rectify underpayments. 

 

  
 

redressing migrant worker A new approach to  

underpayment and Fair 
 

uncovering and investigating  

Work Act protections are 
 

underpayment is required.  

not working. The system 
 

Unions need access to  

relies heavily on individuals 
 

workplaces suspected of  

reporting underpayments 
 

underpayments in order to  

to unions or the Fair Work 
 

investigate contraventions  

Ombudsman. There is no 
 

and represent and organise  
 

recognition of how difficult 
  

workers to collectively enforce  

and dangerous it is to take 
 

their rights. Penalties for  

this first step. 
 

  
 

 
 
 

 

employers found to have 

knowingly or intentionally 

underpaid their staff should be 

significantly increased, 

including the introduction of 

criminal penalties and 

restrictions on individual 

offenders from managing a 

corporation. Further, 

companies found to have 

underpaid workers should be 

named and shamed on a 

national public register of 

employers. 
 
As a result of this report, Unions 

NSW will actively audit job 

advertisements and identify 

businesses who advertise rates of 

pay below Award minimums. We 

will initially seek to engage with 

these workplaces to ensure they 

are aware of their workplace 

obligations. Businesses who are 

aware of their employment 

obligations and continue to 

systematically underpay workers 

will be pursued by Unions NSW 

under the Fair Work Act and 

named and shamed on the 

Unions NSW webpage 
 
 

 

www.wagethieves.com.au 
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Audit of job advertisements 

 

 

Online there is an extensive network of In March 2016 and April 2017 Unions 

websites and social media pages directed NSW conducted two audits of online job 

at people from specific nationalities advertisements written in Chinese, Korean 

and language groups who are new to a and Spanish. Advertisements were randomly 

particular city of town. The pages provide selected from webpages Hojunara1  (Korean), 

information and advertisements on social Sydney Today2 (Chinese) and a number of 

events, rental accommodation and travel Facebook groups targeted at Spanish speakers 

advice in specific cities. The pages are from Latin America3 . They were translated 

generally written in the language of the with information recorded on the industry, job, 

target community and skew towards rate of pay and additional information. Some 

young people, particularly those who follow up phone calls were made to businesses 

may be temporarily living in a new city or to collect information on rates of pay if this 

country. Pages are also a popular place information was not included in the original 

for job advertisements for young people advertisement. See figures one, two and three 

from culturally and linguistically diverse for examples of job advertisements. 
backgrounds.  

 
 
 
 
 
 
 
 

Figure one 
 
A position advertised in Korean for a serving and 

kitchen aid in a restaurant in Strathfield, paying 

$13 an hour. 

 
 
 
 
 
 

 

Figure three 
 
A position advertised in Chinese for work in a 

warehouse, paying $600 a week for 7.5 hours of work 

a day, equating to an hourly rate of $16. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure two 
 

A position advertised on Facebook in Spanish for a 

cleaner, paying between $15 and $20 an hour. 
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Results 

  
 

 A total of 200 job ads were underpayment of $5.28 an of other labour standards 
 

 analysed in two separate hour when compared to the and workplace conditions. 
 

 audits in March 2016 and relevant minimum awards*. A Fair Work Ombudsman 
 

 April 2017. Over the two The lowest rates of pay were inquiry into 417 visas in 
 

 audits, 87 advertisements $4.20 an hour for a nanny 2015 found evidence that 
 

 were in Chinese, 72 in Korean (Minimum award $18.91 in the underpayment or non- 
 

 and 41 in Spanish. The main 2015-16) and $9 an hour for an payment of wages was 
 

 industries were hospitality office clerk (Minimum award often accompanied by other 
 

 (86), cleaning (37), transport $18.38 in 2015-16) (both violations of workplace rights, 
 

 (16), construction (13) and advertised in Chinese in March including working for free in 
 

 retail (13) (see figure four for 2016). exchange for accommodation, 
 

 a breakdown by industry). 
The underpayment of workers 

sexual harassment and 
 

 This is a relatively small employer disregard for  

 

has worsened over the year 
 

 sample size; however the workplace health and safety  

 

of the project. In 2016, 74% of 
 

 results showed overwhelming obligations4. The Unions 
 

 rates of underpayment. The jobs were advertised below NSW audit did not collect  

 

the relevant Award rate, this 
 

 results are a snapshot in information on the payment of  

 

increased to 83% in 2017. The 
 

 time of underpayments and penalty rates, casual loadings,  

 

size of the underpayments 
 

 provide strong evidence of leave or superannuation.  

 

remained relatively stable over 
 

 endemic underpayments Companies who advertise  

 

the two years, on average 
 

 of workers from culturally below Award rates are unlikely  

 

underpaid jobs represented 
 

 and linguistically diverse to be making additional  

 

a wage discount of 27% for 
 

 backgrounds. award payments. As such, it  

 

both years ($5.20 an hour 
 

  is expected the quantum of  

 

Overall, 78% of the businesses below the award in 2016 and 
 

 the underpayment identified  

 

we looked at, advertised rates $5.35 an hour below the 
 

 in the audit is probably  

 

of pay below the relevant award in 2017). 
 

 significantly higher than  

 

minimum award rate. On 
 

 

 
Underpayment of temporary 

reported.  

 

average, underpaid jobs were 
 

  
 

 

migrant workers tends to 
 

 

 advertised at $14.03 an hour,  
 

 

coincide with the undermining 
 

 

 representing an average  
 

   
 

 
 
 
 
 
 
 

 

Figure four 

 

Hospitality 
 

Cleaning 
 

Transport 
 

Construction 
 

Retail 
 

Hair and Beauty 
 

Administrative 
 

Manufacturing 
 

Miscellaneous 
 

Warehousing 
 

Care 
 

Agriculture 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

* All minimum Award rates 

refer to the relevant 

awards for the 
industry/occupation of 

each advertisement and 
correspond with the year 

the position was 

advertised. 
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Unde1pay1nents 

by indushy 
Some industries are worse 
than others (see figure five). 

Of the job advertisements 
audited, 97% in the hospitality 
industry were below Award 
minimums. The lowest rate 
of pay was $10 an hour. 
In 2016 three companies 
advertised jobs at this rate, in 

2017 this increased to seven 
companies. 

Figure five 

Over the two audits, the 
average advertised rate in 
hospitality was $13.60 an 
hour, $5. 79 an hour below the 

average Award minimums. 
See figure six for a breakdown 
of hourly rates of pay. 
Hospitality jobs were common 
on Chinese and Korean 
language websites, with both 
making up about 50% of 
advertisements, only 22% of 
Spanish advertisements were 

in the hospitality industry. 

Over 60 per cent of the 
audited cleaning jobs 
advertised a rate of pay below 
the avera e minimum Award 

Retail jobs had a high 
proportion of below Award 
rates of pay (85% ). Of the 
underpaying jobs, the average 
rate was $12.09 an hour, 
representing an average 
underpayment of $7.36 an 
hour. 

Proportion of 
Average Average Award .. , advertisements 

Industry· 9 advertised minhnum hour~v with belowAward 
liour~v rate rate rates of pay 

·----------------· -------------------------------------------------------------------------------------
Hospitality ■ $13.60 $19.39 97% 

Cleaning 37 $17.26 $18.66 65% 

Transport 16 $17.72 $18.98 56% 

Retail 13 $14.08 $19.38 85% 

Construction 13 $20.54 $21.90 62% 
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Figure six Hospitality rates of pay 
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Figure seven Underpayments by language group 
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·1·1· .. ... . ... . . 
results continued: • :. =<f<f< 

Unde1pay1nents by 
language group 

Job advertise,nents 
in Chinese 
There were 87 Chinese 
language advertisements 
translated from Sydney Today 
(46 in 2016 and 41 in 2017). 
Over the two years 89% of 
advertisements offered rates of 
pay below the minimum Award 
rate. In 2017, 100% 
of jobs advertised rates of pay 
be low the minimum wage. The 
most common industries were 
hospitality (43), retail (9), 
transport (8) and administration 
(7). The average advertised 
payment was $14.10 an hour. 
Of the jobs advertising below 
the Award rate, the average 
rate was $12.99 an hour, an 
average underpayment of 
$6.25 an hour. 

Job ad1'ertisements 
in Korean 
There were 72 Korean 
language advertisements 
translated from Hojunara (38 
in 2016 and 34 in 2017) with 
84 % offering rates of pay 
below the minimum Award 
rate. The most common 
industries were hospitality 
(35), cleaning (13) and hair 
and beauty (6). The average 
advertised payment was 
$15.75 an hour. Of the jobs 
advertising below the Award 
rate, the average rate was 
$14.61 an hour, an average 
underpayment of $4.81 an 

hour. 

I 

Job advertise,nents I 
in Spanish 
There were 41 Spanish 
language advertisements 
translated from Latin 
American Facebook pages 
(21 in 2016 and 20 in 2017) 
with 44 % paying below 
the minimum wage. Job 
ads were targeted towards 
Latin Americans. The most 
common were cleaning (18), 
hospitality (9), construction 
(5) and transport (5). Of 
the jobs advertising below 
the Award rate, the average 
rate was $16.56 an hour, an 
average underpayment of 
$2.70 an hour. 

The audit of job 
advertisements identified 
an endemic underpayment 
of workers, particularly 
in cleaning, hospitality 
and retail industries. Job 
advertisements provide a 
clear indication of intent to 
pay below the minimum wage 
and imply other workers in 
these businesses are also 
underpaid. 
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Who's 
Based on the websites/ 
pages used to advertise 
jobs, workers employed in 
these positions are likely 
young and from a culturally 
and linguistically diverse 
background. Workers 

applying for these positions 
may also be working on a 
temporary work visa with a 
number of advertisements 
making specific reference to 
visa re uirements. Research 

A mix of individual and 
demographic characteristics 
as well as legislative gaps feed 
into exploitation and prevent 
underpayments from being 
reported. specifically: 

Undoczanen ted ·work 
Working outside of visa 
restrictions has been used to 
prevent workers from making 
complaints, fearing it will 

affect their ability to remain in 
Australia9. There are a number 
of ways workers on temporary 
visas can be considered to 
be working illegally. Working 

holidaymakers are working 
illegally if they are employed 
by the same employer 
for more than six months. 
International students are 
restricted from working over 
20 hours a week and 457 
visa workers are restricted 

underpaid & why? 
characteristics are strongly 
correlated with underpayment 
and exploitation in the 
workplaces. 

A 2016 survey of 1433 
international students and 
959 local students from 
Sydney, found 87% of 
international students and 
43% of local students who 
worked in hospitality were 
underpaid for weekday works. 

from working in any job/ 
industry not included in their 
visa. Additionally , temporary 
visitors may be working 
without a visa that allows 
work rights or may have 
overstayed their original visa. 

There are serious penalties 
for visitors and migrants 
who contravene their visa 
requirements including 
deportation. 

Second year visa 
Working holidaymakers (417 
visa) can apply for a second 
year visa by performing 88 
days work in a regional area. 

An investigation by the Fair 
Work Ombudsman found the 
desire for a second year visa 
has led to workers agreeing 
to work below minimum 
standards and at times for 

in Wollongong put a human 
face to underpayments with 
67 young people coming 
forward to tell their story. 
These workers were offered 
rates of pay as low as $10 an 
hour1. In 2015/16 the Fair Work 
Ombudsman received 1,820 
requests for assistance from 
visa holders with only 38 civil 
penalty litigations undertaken 
involving a visa holders. 

free10. In some cases migrant 
and visitor exploitation goes 
beyond just the workplace 
with reports of sexual 
harassment, bullying and 
assault on their prope 

Youth une,nploy,nent 

Across Australia youth 
unemployment is sitting at 
13.3%, significantly higher than 
the overall unemployment 
rate of 5.9%11. Youth 

unemployment is higher 
in regional areas such as 
15.6% on the Central Coast 
and 20.1% on the Mid-North 
Coast12. High rates of youth 

unemployment and fears 
of being 'blacklisted' for 
complaining can lock young 
people into jobs, even if they 
are underpaid. 
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Awareness of rights 
 
For young people who haven’t 

worked for long, or international 

guests who are working in 

Australia for the first time, it’s 

hard to know exactly what the 

minimum rate of pay is, what your 

rights at work are or who to ask 

for help. It’s impossible for 

workers to make a complaint 

about the violation of a workplace 

right or of an unfair dismissal 

claim if they don’t know it exists. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Language barriers  
 
The majority of information  
on workplace rights and  
the process for making a  
complaint are in English.  
For workers from culturally  
and linguistically diverse  
backgrounds this may act as  
a barrier to seeking further  
information or assistance.  
Migrants and visitors who do  
not speak English often rely  
on other members of their  
community for information.  
This relationship of inter-  
community dependence  
allows nefarious employers  
to take advantage of recent  
migrants and workers from  
culturally and linguistically  
diverse backgrounds. 
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Structural issues feeding underpayment 

 

 

There are broader structural issues at play  
which allow businesses to routinely underpay  
workers without fear of consequence. A  
culture of local wage markets, restricted  
access for unions to audit underpayments  
and limited human resource capacity within  
small businesses has seen a flourishing of  
underpayments. Unfortunately, there is also  
a dark underbelly of businesses who go  
unchecked and prey on vulnerable workers,  
purposefully threatening and underpaying  
workers for personal business gain. 

 

 

 Right of entry 
 

 The Fair Work Act now restricts unions from 
 

 conducting workplace checks on businesses 
 

 suspected of underpaying and exploiting 
 

 workers. The audit of job advertisements has 
 

 demonstrated rampant underpayments in the 
 

 majority of businesses. Despite this, unions 
 

 are now only able to check the pay records 
 

 of union members. The barriers culturally 
 

 and linguistically diverse workers face in 
 

 making complaints, often also hinder union 
 

 membership where workers are scared to ‘rock 
 

 the boat’. 
 

 The Fair Work Ombudsman undertakes audits 
 

Artificial wage markets 
of businesses to ensure compliance with 

 

workplace laws. These audits have recovered 
 

The audit of job advertisements identified 
underpaid wages for workers, particularly 

 

those from culturally and linguistically diverse 
 

endemic underpayment of culturally and  

backgrounds. However, audits have also 
 

linguistically diverse workers in cleaning,  

uncovered a number of repeat offenders, who 
 

hospitality and retail industries. Employers  

despite being caught and fined, continue to 
 

in these industries, who have been caught  

underpay workers. 
 

underpaying workers, have often claimed  

 
 

they were guided by an artificial wage market Just this year, Fire and Stone Restaurant faced  

within their industry/geographical area. 
 

$72,000 in penalties for its second offence  

 
 

In 2016 the Fair Work Ombudsman took action 
of underpaying workers16, multi-million dollar 

 

packing service Rapid Pak underpaid workers 
 

against the Malaysian restaurant Mamak  

$23,4798 and had previously underpaid 
 

and found 6 employees had been underpaid  

workers $60,00017 and Gold Coast Restaurant 
 

$87,000. In his findings Judge Smith noted  

Samurais Paradise was found to have paid 
 

the underpayments stemmed from informal  

a worker as little as $8 an hour. Immediately 
 

market research undertaken by the owners on  

following the payment of back pay, it reverted 
 

what other restaurants in Sydney’s Chinatown  

back to the $8 rate18. 
 

were paying workers13. This excuse was also 
 

employed by a Queensland Korean cleaning Unions are the most effective organisation to  

business that paid workers $14 an hour and 
 

empower workers to ensure they are paid fairly  

was forced to make $16,000 in back payments 
 

in the long term. Only unions can collectively  

to two workers14. In 2015 Sydney Sushi Bar, 
 

organise workers to ensure they are able to  

Sushi Izu and Cairns cleaning company JHH 
 

hold employers accountable long after a Fair  

International also claimed to have relied on 
 

Work Ombudsman investigation has finished.  

local markets and research to set pay rates15. 
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Not enough is done to proactively ensure  
business compliance with workplace laws or  
to ensure ongoing compliance. There are 12  
million workers across Australia19, yet the Fair  
Work Ombudsman only has 240 inspectors  
nationwide. More resources are needed  
to ensure workplaces are systematically  
audited. The right for unions to audit records  
in businesses suspected of underpaying  
workers must be reinstated so they can  
proactively assist in redressing the systematic  
underpayment of workers. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Small business 
 

The audit of job advertisements indicated a high 

number of small businesses were advertising 
below Award rates. In underpayment cases, 

small businesses have argued they do not have 

the resources  
or industrial knowledge to be aware of Award 

minimums. These claims have often been rejected 

by the courts, particularly when businesses have 

not made efforts to reach out to the Fair Work 

Ombudsman or employer associations for 

assistance20. Whether such claims are correct or 

not, there is an opportunity for business peak 

bodies to be more proactive in communicating the 

obligations of being an employer. 
 
 

Small workplaces may also act as a barrier to 

workers speaking out against underpayment. They 

are unlikely to be unionised and workers are often 

working side-by-side with their employers. 

 
 
 

 

Intentional underpayment 

of workers 
 
Some underpayments are just malicious and 

intentional where employers exploit the power 

imbalance and vulnerability of workers, even 

threatening workers with interference in their visa 

processes to coerce them against making a 

complaint. 
 
Investigations of 7/11 convenience stores 

revealed the franchise business model was reliant 

on the underpayment of workers. An elaborate 

scheme of book-keeping forgery and threats to 

staff was used to hide rampant underpayment of 

workers mostly from culturally and linguistically 

diverse backgrounds and on temporary work 

visas21. The use of blackmail to underpay and 

silence workers was also found to be rampant 

 

on farms and factories across Australia22. These 

investigations uncovered wide scale 

underpayments; however it’s suspected many 

other businesses, particularly small businesses 

continue to operate similar business models and go 

unchecked. 
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Enforcing minimum wages 

 
 

There are a number of barriers which prevent Some employers have demonstrated, through 
 

individuals from making complaints as well repeated and intentional underpayment, 
 

as resource and structural issues which feed they are not capable of upholding their legal 
 

the cycle of underpayment. The current responsibilities. In these instances, courts 
 

approach to stamping out underpayment of should be empowered to make orders against 
 

culturally and linguistically diverse workers individual employers, disqualifying them from 
 

under the Fair Work Act is not working. A shift being the director of a company for a certain 
 

is needed to remove the onus on individual period of time. 
 

workers to make complaints towards providing 
Many businesses who exploit and underpay 

 

opportunities for unions to empower workers  

workers are customer facing and are open 
 

to collectively challenge underpayments.  

to brand damage. Employers who have been 
 

There is also a need to increase penalties  

found guilty of underpaying workers should 
 

against businesses advertising below Award  

be listed on a public register that is searchable 
 

rates of pay, including ensuring compliance  

and updated regularly. A register currently 
 

and increasing pressure on non-compliant  

exists which lists all companies issued 
 

businesses through reputational damage.  

penalties by the NSW Food Authority relating 
 

 
 

Strengthening rights 
to offences which would have an impact on 

 

public health or safety23. The register ensures 
 

for union audits businesses are accountable to their customers  

  

 and the broader community when it comes 
 

Where there is evidence of underpayment in a to maintaining health standards. Similarly, 
 

workplace, unions should be able to exercise businesses should be held accountable to the 
 

their right of entry to investigate further. The public when it comes to paying their workers. 
 

Fair Work Act should be amended to provide 
Actively policing jobs 

 

unions with access to these workplaces and  

 
 

the opportunity to speak to the affected 

advertisements 
 

workers. 
 

Workers have the right to organise and Posting a job advertisement with below 
 

collectivise in their workplaces, this is the most award rates is a clear intent to underpay a 
 

effective way for workers to win and maintain worker. Unions NSW will actively monitor 
 

their rights at work. The current approach of job advertisements on non-English language 
 

‘spot audits’ by the Fair Work Ombudsman sites to identify businesses underpaying staff. 
 

has not delivered sustainable or long term Unions NSW is interested in working with 
 

results for workers, with many employers these employers to rectify underpayments 
 

systematically re-offending after being and ensure workers receive back pay. 
 

audited. Further, Unions NSW will consider all 
 

Harsher penalties for repeat 
options available under the Fair Work Act to 

 

ensure non-cooperative businesses comply  

 
 

offenders 

with their workplace obligations. This will 
 

include publishing a register of underpaying 
 

Some businesses knowingly underpay their 
businesses on the Unions NSW website. 

 

 
 

workers and the current fines are not acting as  
 

a sufficient deterrent. The consequences for  
 

wage theft need to be significantly increased,  
 

with the introduction of new offences under  
 

the Fair Work Act making it a criminal offence  
 

to knowingly and/or repeatedly underpaying  
 

workers. The legislation should maintain  
 

discretion for first time offences. However, if an  
 

employer systematically underpays workers,  
 

they are stealing wages and this should be  
 

treated as theft.  
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Conclusion 
Swift and proactive steps need to be made to 
stamp out exploitation and wage theft from 
workers from culturally and linguistically diverse 
backgrounds. Relying on individual workers to 
assert their r ights ignores the reality of their 
vulnerability and facil itates an environment of 
wage theft. 

Unions play a crucial role in upholding and 
enforcing workplace rights. But legislative change 
is needed to ensure all workers have the right to 
collectively organise, particularly 

in the face of such endemic and gross exploitation 
and underpayment. Unions need to be able to 
investigate and speak with workers in businesses 
where there is evidence the business is 
underpaying their workers. 

Workers need to be empowered to collectively 
enforce their rates of p~ conditions 
at work, while companies who underpay workers 
need to be held publicly and legally accountable 
for their actions. 
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Introduction 

W age theft continues 
to be routine for 
some employers, 

with businesses unashamedly 
advertising below award 
rates of pay, targeted at 
workers from culturally 
and linguistically d iverse 
backgrounds. 

For the second year, Unions 
NSW has undertaken an 
aud it of job advertisements 
on Chinese, Korean and 
Spanish websites . This year 
the audit included a review of 
jobs written in Nepalese and 
Punjabi. The audit found 70% 
of advertised jobs are offering 

Recommendations 
1. Right of entry in the 

Fair Work Act shou ld be 
amended to provide unions 
with access to workp laces 
suspected of systematically 
underpaying workers. 

2. The Federa l Government 
should redirect the Fair 
Work Ombudsman funding 
to unions and peak 
industrial organisations 
to lead pro-active 
investigative efforts to 
identify and stamp out 
wage theft and exp loitation 
based on the demonstrated 
effectiveness of their 
current recovery actions. 

rates of pay below those 
set in the relevant minimum 
award. This is a marginal 
improvement on the 2016-17 
audit, which found 78% of 
jobs were advertised at below 
award rates. 

Unions NSW aud it 
demonstrates the need for 
increased efforts to combat 
wage theft and remove 
the structural barriers 
workers face in rectifying 
underpayment and stamping 
out exploitation. 

3. An immediate fire wall be 
established between the 
Fair Work Ombudsman 
and Department of Home 
Affairs to prohibit the 
sharing of personal data 
of temporary migrant 
workers, to prevent 
deportation of workers 
prior to their c laims of 
underpayment are heard. 

4. The 40 hour a fortnight 
restriction for international 
students shou ld be 
removed to reduce the 
pressure that pushes 
workers into the cash 
economy and replaced 
with a strong focus 
on course attendance 
and successful subject 
completion. 

Contents: 
Introduction 3 

Recommendations 3 
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Results 6 

P2: Policy proposals 10 

Conclusion 17 

Endnotes 

5. The 88-day regional work 
p lacement requirement for 
working holiday makers 
shou ld be removed to 
reduce the exploitation of 
vu lnerab le workers. 

6. The Fair Work Commission 
(FWC) shou ld be invested 
with the power to decide 
on wage underpayment 
disputes. This wou ld 
provide a more simplified 
path and relieve temporary 
migrants of the onus to 
enforce their rights through 
the lengthy, expensive and 
complex court system. 

7. Workers with outstanding 
c laims for workplace 
entitlements including 
underpayments shou ld 
have their visa extended to 
allow them to remain in the 
country with working rights 
until an underpayment 
c laim has been settled and 
any unpaid entitlements 
recovered. 

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



Part one 
Audit of Job ads 

A 
la rge proport ion of 
temporary migrant 
workers access 

community language websites 
and online socia l media 
groups to find employment 
in Australia.1 In addition to 
job advertisements. these 
websites provide information 
on social events. rental 
accommodat ion and travel 
advice specifically targeted at 
temporary migrant workers . 

Between August and 
November 2018, Unions 
NSW conducted an audit of 
online job advert isements 
written in Chinese, Korean, 
Spanish, Nepalese and 

Punjabi. Advertisements were 
found on websites Hofunara 
(Korean),2 Sydney Today 
(Chinese)3 and a number of 
Facebook groups targeted 
at the Nepalese,4 Spanish5 

and lndian6 communities in 
Sydney. 

The job audit identified 
193 job advertisements 
including 32 in Chinese, 43 in 
Korean, 36 in Spanish, 57 in 
Nepalese and 25 in Punjabi. 
Job advertisements where 
the rate of pay cou ld not be 
ascertained were excluded. 
This left a total of 150 job 
advertisements in the f ina l 
analysis. 

Job advertisements were 
aud ited by researchers, with 
information on the industry, 
position, rate of pay and other 
relevant data recorded. 

This is the second job audit 
report from Unions NSW. 
The first report, released 
in July 2017, audited job 
advertisements in Chinese, 
Korean and Spanish 
languages and found 78% 
of ads offered rates of pay 
below the minimum award. 
The resu lts from 2018 
indicate there has been little 
improvement from the 2017 
audit results. 

Figure one 7 A position advertised in Chinese for a waiter or waitress, 
paying $75 an hour. 
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Figure two 8 A position advertised in Korean for a waiter or waitress, 
paying $76 an hour. 
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Figure three 9 A position advertised on Facebook for a cleaner, paying $75 an hour. 
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Results 

T
he job audit analysed 
150 job advertisements. 
th is included 24 ads in 

Chinese, 43 in Korean, 28 in 
Spanish, 48 in Nepalese and 
only seven in Punjabi. 

The two most common 
industries for job 
advertisements were 
hospitality (57) and cleaning 
(59). This was followed by 
retail (8), construction (6) 
and education (5). See figure 
four for a breakdown of job 
advertisements by industry. 

The audit of job 
advertisements compared 
the hourly rate offered per 
position with the relevant 
award minimum rate of pay. 

Overall, 70% of the 
advertised rates of pay 
were below the relevant 
award minimum. Of these 
the average rate of pay was 
$18.87 per hour representing 
an average underpayment 
of $4.60 per hour when 
compared to the relevant 
minimum award rate. 

Not all advertisements 
published their rate of pay 
and phone calls were made to 
those businesses to confirm 
the rate of pay being offered. 
However, 72% of businesses 
who advertised below award 
rates of pay included the 
hourly rate in the text of their 
advertisement. 

Figure Four Underpayments by industry 

■ Hospita lity 

■ Cleaning 

■ Retail 

■ Construct ion 

Educat ion 

■ Transport 

■ Warehouse 

■ Sales 

■ Miscellaneous 

■ Hair and Beauty 

Manufacturing 

Communications 

□ Administrative 

The lowest rate of pay 
advertised was $10 an hour 
offered by two employers 
one seeking an ice-cream 
server, the other for a milk tea 
maker. Both positions would 
be covered by the Fast Food 
Industry Award and have 
a minimum hourly rate of 
$20.79. 

Only 14 job advertisements 
clearly indicated the work 
was casual. As a result, for the 
majority of job advertisements 
the advertised rate was 
compared to the part-time/ 
full-time rate in the relevant 
award. Given the high rate of 
casualisation in industries such 
as hospitality, where 79% of all 
workers are casual, it is likely a 
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Figure Five Hourly rates of pay in the hospitality industry 
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much larger proportion of job 
advertisements were actually 
offering casual work.10 If casual 
loadings were included then 
the size of underpayments 
would be significant ly higher. 

Underpayments 
by industry 

Hospitality 
In the hospitality industry 
93% of advertised jobs were 
below the award minimum 
wage. Rates of pay in the 
hospitality industry ranged 
from $10 per hour (2 job ads) 
to $25 per hour (1 job ad). The 
average advertised rate of 
pay was $16.36 per hour. See 
f igure five for a distribution of 
rates of pay in the hospitality 
industry. 

The average size of 
underpayment in the 
hospitality industry was $4.64 
per hour. If an employee 
worked an average of 20 
hours a week, over a one-year 
period this would equate to a 
total underpayment of $4,825. 

Job advertisements in 
hospitality were most 
common on Chinese 
and Korean websites. On 
Chinese websites, 71% of all 
advertisements were for jobs 
in the hospitality industry, 
for Korean websites this was 
77%. Only 6% of Nepalese 
job advertisements were in 
hospitality. 

Cleaning 
Of the job advertisements in 
the cleaning industry, 46% 
were advertised at below 
award rates. The average 
advertised rate was $20.50 
per hour. The lowest rate of 
pay in the cleaning industry 
was $15 per hour. 

The average size of the 
underpayment in the cleaning 
industry was $4.07 per hour. 
If an employee worked an 
average of 20 hours a week, 
over a one-year period this 
wou Id equate to a total 
underpayment of $4,233. 
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Figure six 
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Underpayment by 
language group 

Job advertisements 
in Chinese 
The audit included 24 jobs 
advertisements in Chinese, 
p redominately from the 
website Sydney Today The 
most common industries for 
job ads were hospitality (71%), 
retai l (17%) and education 
(8%). 

All jobs were advertised at 
a rate below the award. The 
average advertised rate was 
$13.69 per hour. The average 
size of underpayment was 
$6.51 per hour. Over a year, for 
someone working 20 hours a 
week, this would equate to an 
underpayment of $6,773. 

Job advertisements 
inl{orean 
There were 43 Korean job 
advertisements in the audit 
from the website Hofunara. The 
largest industry was hospitality 
(77%), with a small number 
of jobs in warehousing, reta il, 
cleaning and hair and beauty. 

Almost all (97%) of jobs were 
advertised at a rate below 
the relevant award. The 
average advertised rate was 
$16.73 an hour. The average 
size of the underpayment was 
$3.69 per hour. 

Job advertisements 
in Nepalese 
There were 48 Nepalese job 
advertisements found on 
various Facebook pages. The 

majority of advertisements 
were for jobs in the cleaning 
industry (79%) with small 
numbers of jobs in hospitality 
(6%). education (4%) and 
t ransport (4%). 

Just under half (44%) of jobs 
were advertised at a rate 
below the relevant award. 
The average advertised rate 
was $20.16 per hour, the 
average underpayment was 
$3.21 per hour. 

Job advertisements 
in Spanish 
There were 28 Spanish job 
advertisements found on 
various Facebook pages. The 
majority of advertisements 
were for jobs in the cleaning 
industry (68%) with a smaller 
number of jobs in construction 
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(18%). Of all the Spanish 
advertisements, 60% were 
advertised at a rate of pay 
below the relevant award. 
The average advertised rate 
was $23.1 0 per hour, the 
average underpayment was 
$3.40 per hour. 

Job advertisements 
in Punjabi 
There were only seven job 
advertisements in Punjabi 
where the pay rate cou ld 
be ascertained, from a total 
of 25 jobs ads originally 
identified. There were four in 
hospitality, two in sa les and 
one in cleaning. Only one 
advertisement in sales had 
a below award rate of pay 
($11.30 an hour). 

The lack of underpaying 
advertisements may be 
attributed to the key Punjabi 
Facebook page ident ified for 
the audit, Punjabi Helpline 
Australia. The page has a 
pinned post out lining the 
Facebook page rules w hich 
includes a requirement for any 
job post ings to include full 
details including the rate of 
pay w ith a restriction on any 

. . . . . . . . 
••• • • • • •••• 

{!.} 

job ads offering cash in hand 
payments. This demonstrates 
the positive influence 
community regulation of job 
advertisements can have in 
the online space. However, the 
high number of jobs that d id 
not include a rate of pay, may 
indicate employers are more 
cautious in their approach to 
paying below Awards rates of 
pay. 

Figure seven A screenshot taken from the Facebook 
page Punjabi Helpline Australia 

~ Punjabi helpline australia ~mn.rarfuo~ a ••• 
-·"'"'' February 9 · ~ 

Some important changes for page plz ( it is important that page members 
familiarise themselves with these changes) 
• Modified page Rules :-
1. Effective 10th of Feb 2018, we want to change the key focus of the 
Page. This page will be essentially be a support and sharing Page ( 
Discussions and posts only) No business and Business advertising posts 
are going be approved. 
2. Job advertising can be approve but with full info -
~ no cash in hand job advertising 
~ no seeking cash in hand 
~ only job with all info eg. wages per hour, qualification, how many hours in 

week/day. 
~ job related complaints plz check worksafe website. NOT US. 
3. No Matrimonial advertising. 
4 . Your any kind of immigration inquiries and questions each person will 
get approval twice a week. And week will start from Friday to Friday. 
Everyday we cant post same inquiry from same person. 
5. Repeating inquiries will be posted on page after one week, and week will 
start from Friday to Friday . 
6. No Buy and Sale inquires. 
7. Rude comments will be blocked. 
8. Please provide useful information so it can help someone 
9. No posts abt money exchange it's illegal 
Thanks 

0 57 11 Comments 
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Part two 
How the Federal Government and the Fair Work Ombudsman are letting workers down 

Lack of proactive 
investigation 

T
he Fair Work 
Ombudsman (FWO) is 
empowered to under­

take pro-active aud its of 
businesses to check their 
compliance with workplace 
obligations. While the FWO 
claims these are targeted 
and strategic aud its, they fail 
to effectively respond to the 
endemic levels of wage theft 
current ly being experienced 
by migrant workers. 

Despite over 15,000 
anonymous reports, the FWO 
undertook only 4 ,500 pro­
active aud its in 2017-18. Based 
on this rate, businesses can 
expect to have their wages 
and conditions audited once 
every 192 years.11 

A FWO compliance check 
of the hospitality industry 
in July 2018 audited 243 
restaurants. Almost three 
quarters of businesses were 
non-compliant, a rate similar 
to the underpayments 
found in the Unions NSW 
job advertisement aud it. 
A total of $471,904 was 
recovered for 616 employees 
which is an average of $766 
per employee.12 This is an 
inconsequential amount 
compared to estimated levels 
of underpayment across 
the hospitality industry 
and migrant communities. 
The Unions NSW audit 
of job advertisements 
estimated migrant workers 
in the hospita lity industry are 
underpaid on average $4,825 
a year and researchers have 
p redicted migrant workers 

have been underpaid in 
excess of $1 b illion.13 

The ability of the FWO 
to adequately respond to 
compla ints ra ised by migrant 
workers has been b rought 
into question. The National 
Temporary Migrant Workers 
Survey found only nine per 
cent of m igrant workers who 
had experienced wage theft 
sought to recover their wages. 
One third of these workers 
sought assistance from the 
FWO and in 58% of cases 
the FWO was unsuccessf~I in 
recovering any wages.14 

The FWO has a powerful 
repertoire of options ava ilable 
to compel employers to pay 
workers, however these are 
not being utilised effectively. 
In 2017-18 the FWO utilised 
the compliance and 
enforcement tools available 
to them in only 4% of 
requests for assistance.1s 

By refusing to employ the 
enforcement power available 
to them, the FWO is failing 
to police and penalise 
employers b reaking the law 
and is contributing to the 
normalisation of wage theft. 

The emphasis of funding for 
the FWO also contributes 
to its ineffectiveness in this 
area. Between the 2017-18 
and 2018-19 Budgets, the 
Federal Government reduced 
funding for 'compliance 
with workplace relations 
legislation by employees and 
employers' by $3.8 mil lion 
(3 .1 %). At the same time the 
Reg istered Organisations 
Commission (ROC), tasked 
with investigating trade 

unions received a 22% boost 
in funding.16 

Unions are best­
placed to recover 
unpaid wages 

Unions have a strong record 
advocating on behalf of 
workers who have been 
underpaid and successfully 
recovering unpaid wages. 
The National Temporary 
Migrant Workers Survey found 
workers who approached a 
t rade union for assistance 
with underpayments had at 
least some wages recovered 
in 70% of cases. This contrasts 
with the FWO's rate of 
success in 42% of cases.17 
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In the past five years the 
NSW Construction and 
General Division of the 
Construction Forestry Mining 
Maritime and Energy Union 
(CFMMEU) recovered $31.2 
million in unpaid entitlements 
for members. The average 
amount of underpaid wages 
recovered for each member 
was $2,261.54.18 

In NSW just four unions. 
collectively recovered an 
average of $20.93 million over 
a one year period.19 

In April 2017, the Health 
Services Union (HSU) acted on 
behalf of members at Guardian 
Property Services who had 
been pa id as little as $14 an 
hour. Following negotiations 
with the union, the company 
agreed to pay two workers 
$90,000 in unpaid wages. 

Recent research has identi fied 
many migrant workers accept 
being underpaid because the 
low rates of pay they receive 
are comparable to what their 
peers are earning.20 Employers 
have taken a similar approach 
to market testing the wages 
of other local businesses. 
leading them to justify 
ongoing underpayment.21 

The complacency of some 
employers was evident in the 
Unions NSW job audit where 
72% of employers included 
the hourly, below award, rate 
of pay in the text of their 
advertisements. 22 

Systematic and ongoing 
audits and investigations of 
employer compliance are 
needed to remove the onus 
on individual workers to make 
complaints about wage theft. 
The industrial relations system 
must simplify the processes 
for reporting while also 
empowering as many actors as 
possible to enforce workplace 
rights. 

Right of entry provisions 
within the Fair Work Act 
should be amended to 
provide unions with access 
to workplaces suspected of 
systemica lly underpaying 
workers. Unions have 
demonstrated their 
effectiveness as organisat ions 
which assist workers in the 
recovery of stolen wages. At 
the same time, unions provide 
a deterrent to employers 
non-compliance in the long 
term by removing the belief 
'community rates of pay' can 
be offered by employers. 

The Federa l Government 
should directly fund 
unions and peak industrial 
organisations to undertake 
pro-active investigat ions 
to identify and stamp out 
wage theft and exploitat ion. 
This includes re-d irecting 
funding from the FWO to 
peak industrial organisat ions 
to undertake invest igations 
and run underpayment claims. 
Organisations would be 
funded for each case where 
they successfu lly recover 
unpaid wages. 

With three-quarters of the 
advertised jobs Unions 
NSW reviewed offering 
rates of pay below the 
award minimum. there is 
clearly a systematic issue of 
underpayment within certain 
sectors of the economy. To 
address th is issue a cu lture 
of disincentivising wage theft 
with increased oversight 
should be introduced rather 
than persisting with the 
failed sporad ic investigative 
approach overseen by the 
FWO. 

Information 
sharing between 
departments 

A significant barrier to 
temp orary migrant workers 
making a complaint about 
wage theft is the fear it 
will affect their visa status. 
This is part icularly the 
case for those who may be 
working in contravention 
of their v isa requirements. 
For internat ional students 
this would mean working 
in excess of 40 hours per 
fortn ight while for working 
holiday makers this wou ld 
mean working for longer 
than six months w ith a sing le 
employer. 

The FWO has attempted 
to counter these concerns 
c laiming, since February 2017, 
there is an agreement with the 
Department of Home Affairs 
(DHA) protect ing temporary 
migrant workers from having 
their v isa cancelled if they 
assist the FWO w ith their 
investigat ion, even if they 
have worked in breach of their 
visa restrictions.23 

Freedom of Information 
Requests (FOi) made by 
Unions NSW to the FWO and 
the DHA in January 2017 have 
found no such agreement 
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with DHA exists. Instead there 
is a referral protocol, which 
provides a ·ready reckoner' 
for FWO officers to use in 
determining whether a worker 
who approaches them with 
an underpayment matter 
should be referred to the DHA 
because of a breach of their 
visa. 

Further, the FWO claims once 
a referral has been made, 
they have no control over the 
actions taken by the DHA in 
relation to the worker's visa.24 

The FWO refused to provide 
information on what factors 
its inspectors consider when 
deciding whether to refer a 
temporary migrant worker 
to the DHA. The FWO would 
not release th is information as 
it argued it would affect 'Jaw 
enforcement and protection 
of public safety' because the 
release of th is information 
would influence the type of 
information workers provide 
to the FWO. It appears the 
FWO is refusing to provide 
this information over concerns 
exploited migrant workers 
may use the information 
to avoid the immediate 
cancellation of their visa. 

The FWO referral form for 
processing personal details of 
migrant workers. provides the 
DHA with information on: 

• the visa the worker holds; 

• the assistance the worker is 
providing the FWO; 

• the likelihood of the case 
leading to an enforcement 
outcome against an 
employer; and 

• if the worker's expectations 
have been managed 
regarding the referral 
process. 

No information is provided 
by the FWO to the DHA on 
the details or severity of the 
workplace underpayment 
being investigated. 

At 24 March 2017, the FWO 
had made 13 referrals to the 
DHA including 11 ind ividuals 
in matters related to 7-Eleven 
franchises. 

This scenario causes a 
significant issue whereby 
migrant workers exposed to 
workplace exploitation are 
seeking assistance from the 
FWO who is potential ly at the 
same t ime reporting them to 
DHA for visa breaches and 
possible deportation. 

The Federal Government also 
matches data between the 
DHA and the Australian Tax 
Office (ATO). In January 2018 
the ATO claimed this would 
"identify non-compliance 
with obligations under 
taxation and superannuation 
laws". To date, few details 
have been provided on the 
success of the data-matching 
project. while no assurances 
have been made that the 
information will not be used 
to negatively impact the visa 
status of temporary migrant 
workers. The ATO has rejected 
Unions NSW Freedom of 
Information requests seeking 
further information to clarify 
the situation. 

Information sharing between 
government departments 
has the potential to assist 
in ident ifying instances of 
wage theft and exploitation. 
However, the Federa l 
Government is placing the 
visa security of exploited 
workers at risk, by refusing 
to provide assurances 
their visa status will not be 
negatively impacted during 
an investigation of their 
employer's misconduct. 

An immediate f ire wall is 
required between the FWO 
and DHA which prohibits 
the sharing of personal 
data of temporary migrant 
workers which could resu lt 
in their deportation whi le an 
investigation is ongoing. 

Visa restrictions 
that amplify 
exploitation 

International 
students 

Current visa restrictions 
placed on international 
students further compounds 
experiences of exploitation 
and requires reform. 

International students are 
restricted to working 40 
hours a fortnight during 
their course and unlimited 
hours during course break. 
Research has shown large 
numbers of international 
students regularly work over 
these restrictions.25 The low, 
often below award rates of 
pay many temporary migrant 
workers are subjected to, 
often drive them to work 
additional hours in order to 
earn a living wage. 

The 40-hour work restriction 
on international students 
drives them to the cash 
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economy and further 
exploitation and is not an 
effect ive means of ensuring 
the visa class is being used 
appropriately. 

International students working 
outside their work restrict ions 
may seek to disguise their visa 
violat ion by accept ing ·cash 
in hand' jobs. Given the 'o ff 
the books' nature of these 
employment relat ionships, 
migrant and student workers 
are unlikely to receive payslips 
for their work which creates 
an evidentiary issue w hen 
workers seek to recoup 
unpaid wages. 

There is also confusion around 
the application of the 40 hour 
working limit to independent 
contractors, part icu larly 
those who work in transport 
services like taxi driving and 
g ig -economy food delivery. 
For these workers, although 
they are only earning money 
while actually driving a 
passenger or delivering food, 
waiting t ime between jobs, 
is st ill counted as ·work'.26 

For food delivery riders, 
taking into account the t ime 
between jobs, the hourly rate 
of pay can be as low as $6.67 
an hour.27 

International students 
working outside of their visa 
restrictions are reluctant 
to report or seek to rectify 
underpayment, due to fear 
of alert ing government 
authorit ies of their additional 
working hours. 

The aim of the 40 hour 
work restriction is to ensure 
internationa l students are 
genuinely studying while in 
Australia on a student v isa. 
However, it is evident the 
intent of the restrict ions 
is not achieving its goal. 
It is instead contribut ing 
to the exploitation and 

underpayment of workers 
acting as a push factor 
towards the need for 
internat ional students to work 
additional hours to afford to 
live in Australia. 

The Federal Government 
should scrap the 40 hour 
limit on international students 
and focus on attendance 
and academic performance 
requ irements of internationa l 
students as a sufficient 
means of ensuring students 
are genuinely studying and 
complying with their v isa 
requirements. 

Working holiday 
vzsas 

Recommendation 5 

The 88-day reg iona l work 
p lacement requ irement for 
working hol iday makers 
shou ld be removed to reduce 
the exploitation of vu lnerable 
workers. 

The requirement for 
working holiday makers 
(WHM) to undertake 88 
days of regional work to 
receive a second-year v isa 
intensifies the vulnerability of 
temporary migrant workers. 
An addit ional v isa condition 
that prevents W HMs from 
working for one employer 
for longer than six months, 
severely limits employment 
opportunities and creates 
another barrier for reporting 
exploitation. 28 

The underpayment of WHM 
is a standard practice among 
many employers. The National 
Temporary Migrant work 
survey highlighted 32% of 
WHM were paid $12 per hour 
or less29 which is consistent 
with the findings of the Unions 
NSW audit. 

The six month employment 
restrict ion placed on WHM, 
limit s their employment 
opportunities30 w hile 
employers are reluctant 
to invest time into training 
employees, restricting workers 
to casual or temporary 
employment opportunities. 
W HMs who have worked for 
an employer for more than six 
months are violating their visa 
requ irements and face the 
prospect of visa cancellat ion. 
This is a similar scenario 
to international students 
work ing in excess of 40 hours 
per fortn ight, creating an 
add itional barrier to taking 
action against employers to 
recoup stolen wages. 

The Unions NSW audit 
focused on the experience of 
tem porary m igrant workers 
in Sydney. However, an online 
search of backpacker forums 
reveals a large number 
of job advertisements for 
regional work p lacements 
with questionable working 
condit ions (see f igures 8 -1 0). 

In 2016, a FWO inquiry into 
the 417 Working Holiday 
Visa Program acknowledged 
the 88 day requ irement had 
faci I itated the extensive 
exploitation of workers.34 

In November 2018, another 
FWO inquiry confirmed there 
had been no improvement to 
the situation. It found the 88 
day requirement facilitated 
W HMs working for less than 
the m inimum wage.35 Inquiries 
have also found it has lead to 
increased exposure to unsafe 
situations,36 longer working 
hours,37 hazardous work 
environments, d iscrimination 
and sexual harassment.38 

Since December 2015, WHMs 
seeking a second-year visa 
must provide pay slips to 
DHA evidencing wages during 
their 88 days of regional 
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work are consistent with 
award minimums.39 W hile the 
purpose of the new regu lation 
was to reduce exploitation 
it has accentuated the 
dependence of W HMs on 
employers prov iding pay 
slips40 in order to remain in 
the country and reducing the 
preparedness of workers to 
make forma l complaints. 

On 5 November 2018, 
the federa l government 
announced proposed changes 
to the Working Holiday Visa 
Program.41 The changes 
included the introduction of 
a third-year visa opt ion for 
W HMs w ho undertake six 
months of specified work 
in regional Australia. While 
the announcement lacked 
operational deta ils it is clear 

the focus of the changes 
will not disturb the priori ty 
to support agricu lture 
businesses.42 No measures 
have been announced to 
combat wage theft or the 
exploitation of temporary 
migrant workers. 

Despite the FWO's knowledge 
of the abuse and exploitat ion 
of working holiday makers. 
few proactive actions have 
been undertaken to effectively 
protect these workers or to 
reduce exploitation. Arguably, 
the government's proposed 
changes do noth ing to protect 
workers while priorit ising the 
labour needs of businesses. 

The 88-day regional work 
placement requirement for 
working holiday makers 

..................................................................................................... 

Figure eight 31 

A position advertised on Facebook offering 
work for accommodation. 

► Australia Backpackers 
1 O November · 1iJ 

'ONCE IN A LIFE TIME EXPERIENCE- WORK FOR ACCOMMODATION ON 

A REMOTE ISLAND IN THE WHITSUNDAYS 

Hello everybody! 

Palm Bay Resort are looking for some hard working team players to join 
us for a minimum of two weeks on our beautiful Island. 
Just 20 minutes from Shute Harbour (35' from Airlie Beach), we offer a 
unique opportunity like no other. 
For just 4.5 hours of work a day, we offer free accommodation and use of 
all of the resorts 4 star facilities including snorkelling, swimming, 
kayaking, tennis, fishing and stunning bushwalks. 

All are welcome! If you would like to apply for this great opportunity then 
please drop me a PM and send an emai l to 

with 
your availability, a brief introduction about yoursel f and current location 
and we will be sure to get back to you with more information if you meet 
the requirements. 

Thanks and have a great day everyone! 

PLEASE IF YOU CAN'T COMMIT FOR A M INIMUM OF TWO WEEKS OR 
YOU ARE NOT WILLING TO WORK FOR ACCOMMODATION DO NOT 

CONTACT US.' 

should be removed and the 
period a W HM can remain 
w ith the same employer 
should be extended from six 
to twelve months across all 
industries. 

Enforcement and 
visa status 

The process for recovering 
underpaid wages through 
the court system is overly 
complex, t ime consuming and 
expensive. It can take months 
for the court to provide a 
decision and this does not 
include the time required to 
have a court order enforced. 
For example, a former 
employee of Allans Billy Hyde 
received a favourable court 
decision, but months later. 
had not been paid.43 In such 
cases. the onus fa lls on the 
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Figure nine 32 A position advertised on Facebook for a carpenter, paying $20 an hour. 

November 12 at 4:20 PM 

carpenter/handy man required in country NSW. $20 p/h accommodation 

provided, start ASAP. Counts for 2nd year. 

Post on here or call me on 

Cheers 

3 Comments 1 Share 

.••······································································································ 
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Figure ten 33 A position advertised on Facebook 
for a farm worker. 

is in Coffs Harbour, New South Wales. 

June 20 
~ , 

... ... -
1 --, , 

# ' 

-

, ---... ... 
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Coffs harbours ~-e~~fHB 7 a.Australia 
A.~: 20-40 A. 
H1!ir: $14-$18 

-it{t!:: fl-$4.00-$8.00 0 fr-$2-$3.80 
i:t18: $110-$130 
~ii~n~: 
~f~"5": ABC6544421 

~_tMi:iJliff I7 ! ! ! 
w3337k 
Coff harbours blueberry farm 

See Translation 
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worker to commence further 
proceedings to have the court 
order enforced. 

A more simplified process 
is urgently needed. The 
Fair Work Commission 
(FWC) jurisdiction shou ld 
be expanded and invested 
with the power to decide 
on disputes regard ing wage 
underpayment. The FWC 
process is quicker, less reliant 
on technicalities and is more 
accessible for workers. This 
will provide a more user­
friend ly forum for temporary 
migrant workers to enforce 
their entitlements. 

The recent Queensland 
Inquiry into Wage Theft 
highlighted the frustrations 
generated by long court 
proceedings. Submissions 
documented the many 
temporary migrant workers 
d issuaded from taking act ion 
due to the lengthy and costly 
lit igation process.44 LawRight, 
a pro bono organisation, 
described the case of 'Jun·. 
a temporary migrant worker 
f rom China w ho was forced 
to leave Austra lia before 
recovering his stolen wages 
because of the long court 
proceedings.45 

Visa conditions prevent 
temporary workers from 

accessing just ice with many 
temporary workers wa iting 
unti l the employment 
relationship has ended or their 
temporary visa is close to 
expiry before pursuing lega l 
act ion to avoid the risk of 
dismissal or v isa cancellation. 
This means exploited workers 
have significantly reduced 
time available to pursue 
underpayment through the 
legal system while provid ing 
an advantageous position to 
employers exploit ing workers. 

The case law identifies the 
deficiencies of the current 
v isa regime. In 2017, a French 
cit izen, Sebastien, made 
an unfair dismissal claim 
aga inst the Italian restaurant, 
Baia the Italian Pty Ltd.46 

Sebastien had his visa 
sponsorship withdrawn by 
his former employer w hile 
lodging an underpayment 
claim of $11,000. Although 
an expediated hearing before 
the Fair Work Commission 
was requested, the process 
was slowed down by the 
company's refusal to respond 
to the application or to 
identify the appropriate office 
bearer. The company had 
previously told Sebastien 
to 'go ahead' and contact 
the FWO as the company 
had never been prosecuted. 

By the time the Fa ir Work 
Commission ruled in favour 
of Sebastien he had already 
returned to France, making 
enforcement of the finding 
against the company, who 
refused to participate in the 
hearing, near impossible. 

Lengthy court processes 
and v isa limitations. create 
a disincentive for migrant 
workers to enforce their 
rights. Workers who have had 
thei r wages stolen shou ld not 
have their claims limited by 
thei r ability to remain in the 
country 

Workers pursuing workplace 
entitlements shou ld be 
granted a v isa extension 
allowing them to remain and 
work in Austra lia unti l their 
cla im has been settled. A 
similar safeguard already 
exist s for w itnesses or 
complainants in crimina l 
law cases,47 providing them 
w ith the right to temporari ly 
remain in the country, for 
the period needed to assist 
w ith the case. No equiva lent 
alternative is available for 
victims of wage theft or other 
workplace rights violations. 
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Conclusion 

T
he Federal Government 
and the FWO have failed 
to take appropriate 

action to erad icate the 
exploitation and wage theft 
experienced by temporary 
migrant workers. Employers 
continue to f lagrantly 
d isregard minimum wages and 
unashamedly advertising rates 
as low $10 an hour. 

The FWO's lack of proact ive 
investigation and refusal to 
use their enforcement powers 
has greatly contributed 
to the normalisation of 
worker underpayment, w ith 
employers w illing to break the 
law, knowing there is a limited 
chance of being caught, let 
alone prosecuted. 

The FWO's fail ure to 
protect temporary migrant 
workers contrasts w ith the 
demonstrated effectiveness 
of unions and peak industrial 
organisations to advocate 

on behalf of workers and 
recover their unpaid wages. 
Based on compelling results 
by unions, the Federa l 
government should redirect 
FWO fund ing to peak 
industrial organisat ions 
and unions to undertake 
proactive investigations and 
further advocate for worker 
underpayment claims. 

Right of entry provisions 
within the Fair Work Act 
shou ld be amended to 
provide unions w ith access 
to workplaces suspected of 
systematically underpaying 
workers. 

The current visa regime 
prevents access to justice and 
discourages workers from 
pursu ing their underpayment 
claims. The Government 
must reform the Visa system, 
removing the most obvious 
opportunities for exploitat ion. 
This includes creat ing a 

fire-wa ll between the FWO 
and DHA. removing the 40 
hour work restrict ion on 
international students and 
scrapping the 88-day regional 
work requ irement for W HMs. 

Finally, the processes for 
recouping underpayments 
must be simplif ied and 
temporary migrant workers 
must be given the right to 
remain in the country to 
pursue unpaid workplace 
entitlements. 

Wage theft of migrant workers 
is endemic and the Federal 
Government 's fai lure to take 
proactive steps to address 
and stop the exploitat ion 
of migrant workers has 
made them complici t in this 
expl oitation . ■ 
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Introduction 
The exploitation of temporary migrant workers in Austra lia is 
a common and known problem that appears to be endemic 
throughout Austra lian workplaces. This exploitation 
persists despite numerous gove m me nt inqu iries,1 legislative 
reforms2 and in 2019, the establishment of The Migrant 
Workers' Taskforce whose recommendations are yet to be 

implemented.3 

The practice of advertising employment positions in foreign 
languages, with rates of pay that are below the minimum 
wage, was first exposed by Unions NSW in our 2017 and 
2018 wage theft reports.• The custom was subsequently 
acknowledged in the Migrant Workers' Taskforce's 2019 

report, which included a recommendation that a specific 
prohibition on advertising j obs with pay rates below the 
minimum wage be included in the Fair Work Act.S This 
recommendation has not been implemented . 

This is the third year since 2017 that Unions NSW has 
conducted an audit of j obs advertised in foreign languages 
that target temporary migrants. This year, over 4,000 ads 
were reviewed, making it the first large sca le audit of j ob 
advertisements in foreign languages ever conducted in 
Austra lia. Over 1,000 of the ads were for positions in the 
horticultural industry, and will be discussed in a separate 
report. 

This report will focus on the audit results of foreign language 
j obs advertised in NSW, excluding the horticultura l industry. 
Our research ana lysed more than 3,000 ads, primarily in six 
languages; Chinese, Korean, Vietnamese, Nepalese, Spanish 
and Portuguese. The audit found that 72% (2,189) of the ads 
indicated a rate of pay, of which 88% offered rates below the 
minimum wages contained in the relevant Modern Award . 

Unsurprisingly, this resu lt revea ls a serious setback when 
contrasted with the audit resu lts of 2017 and 2018, which 
found 77% and 70% of the ads respectively to be advertising 

j obs below the minimum wage. 

The audits of foreign language j ob advertisements conducted 
by Unions NSW in recent years demonstrate that current 
strategies to combat wage theft are ineffective and high light 
an urgent need to remove the structural barriers that prevent 
the stamping out of exploitation of temporary migrants. 
Current barriers include a lack of visa system reform. 
Funding of unions and peak industrial organisations to lead 
proactive wage theft investigations is also recommended as a 

much needed strategy to mitigate the terrible effects of 
Austra lia's black market economy. 

1 
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Key findings 

• 72% of the 3,000 ads for j obs in NSW audited, specified a 
rate of pay for the role advertised. 

• 88% of ads that provided a rate of pay were be low the 
minimum wage stipu lated by the relevant Modem Award. 

• At 97.3%, the highest percentage of j obs advertised below 
the minimum wage were in the construction industry, 
fo llowed by cleaning at 91.8%, hair and beauty at 87.9%, fast 
food at 87.5%, retai l at 87.1 %, hospita lity at 87%, clerica l at 
84.3% and transport at 66.7%. 

• 90.7% of j ob ads in Vietnamese were below the minimum 
wage, as were 88 .3% of Korean ads, 87.9% of Chinese, 
86.3% of Nepalese, 83 .9% of Portuguese and 76.4% of 

Spanish ads. 

Recommendations 

1 
The Federal Government to directly fund peak industrial 

organisations (both union and employer peak bodies) to 
undertake proactive investigations and prosecutions to 
identify and stamp out wage theft and exploitation . The 
COVID-19 crisis evidences the ineffectiveness of the FWO's 

strategy to eradicate wage theft . 

2 The Federa l government to provide welfare support for 
temporary migrants affected by the COVID-19 crisis, 

which has exacerbated their vu lnerability to employers' 

exploitative practices. 

3 Abrogate the 40 hours per fortnight visa condition for 
international students, to reduce pressure that prevents 

them from reporting exploitation. 

• The COVI D-19 crisis has intensified employer exploitative 
practices, with temporary migrants reporting an increase in 
sham contracting and offers of free tria ls lasting several 
hours. 

• The self- acknowledged l imitations of the Fair Work 
Ombudsman (FWO) to conduct investigations and media­
tions during the COVID-19 pandemic, have contributed to 
intensified wage theft and underscore the need to fund 
unions and peak industria l organisations to lead wage 
theft investigations. 

4 Create a firewa ll between the FWO and the Department 
of Home Affairs (DHA) so vulnerable workers feel that 

they are not prevented from taking action against their 
employer for fear of visa cancellation or deportation . 

5 Amend the Fair Work Act 2009 (Cth) to include a 
pro hi bit ion on advertising j obs with pay rates be low 

the minimum wage, in line with the Migrant Workers' 

Taskforce 2019 recommendations. 
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Part One 

Methodology 
The Unions NSW audit 2020 focused specifica lly on onl ine 

j ob advertisements. This approach is consistent with 

findings in academic research suggesting that almost ha lf 
of temporary migrants find their j obs on line .6 36% of 

temporary migrants use Face book for j ob search and Asian 

migrant workers routinely use websites that are exclusive ly 

in their native language.7 

The audit was conducted by a multilingual and multidisciplinary 

group of eight researchers, under the supervision of a senior 

employment lawyer. Researchers' areas of expertise included 

law, IT, data analysis, translation, social work and politica l 
science. Tasks were distributed in line with researchers' 

language proficiencies and ski I Is. 

The researchers j oined over 200 migrant community 

Facebook groups and categorised them by primary 

language used in the group, number of members and 

posting frequency to identify their re levance in the corre­

sponding community. Researchers audited the six most 

used groups in each language . 

Additiona lly, researchers audited the most popu lar websites 

used by speakers of various Asian languages, as directed by 

information gathered through migrant community focus 

groups. Ads in VietNews (hard copy newspaper) were also 

audited, fo llowing recommendations by the Vietnamese 

focus groups. Figures 1 and 2 provide examples of websites 

and social media channels used by migrant communities to 

find j obs in Australia. 

Figure 1. Examples of foreign language websites.9 

HOJUNARA 

9E3~fE 
SYDNEY TODAY 

The audit was conducted between late-December 2019 and 

August 2020 and focused on advertisements written in 

Chinese, Korean, Spanish, Nepalese, Portuguese and 

Vietnamese. These languages are consistent with the top 

ten nationalities of temporary migrants in Austra lia, 

according to government data .8 

Researchers used coding, data extraction, online alerts and 

other IT methods to audit the highest number of ads possible. 

Over 3,000 ads for jobs across many industries (excluding the 

horticu lture industry) were reviewed, with 2,189 indicating a 

rate of pay. Employers were contacted in cases where the rate 

of pay in the ad was not sufficiently descriptive to establish 

the level of underpayment. Ads that did not provide a rate of 

pay were excluded from the ana lysis. See Figure 3 for an 

example of an ad where phone ca lls were required to clarify 

rate of pay. 

Ad rates of pay were compared with the legal wage, according 

to the relevant Award for that industry and position and 

consideration was given to differing rates for different 

contract types and times of work. 

Importantly, j ob ads advertising internships and 

commission on ly based roles were excluded from the 

analysis. Additiona ll y, repeated j ob ads on the same 

platform or cross • platforms were excluded. 

Brasileiros em Sydney -
brasileiros.com.au 
liil, Private group · 114.4K members 

Ki nb tb61i tin online 1& I ,l N~i ir -
Y~c lam • Djch v9 cbo Ngrii Vift tfi Uc 
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Figure 2. Examples of websites and social med ia channels identified during foc us groups. 

www.hojunara Colombianos WWW. 
nguoiviettaiuc 

nepali.kam.1 Brasileiros.com.au Sydney today 
en Sydney 
Australia .corn 

Korean Australian Espaiioles y latinos www.chouc.com 
Commun ity• en Sydney 

Facebook 

FB group 

Ranjan Adhikari 
(Australiama 

Kaam) 

FB group 

Brasileiros em 
Sydney 2020 

WWW. 

1688sydney 
.corn 

Koreans in Sydney LATINOSen WWW. Nepali lai kaam Brasileiros www.yeeyi.com 
SYDNEY t imnhanhvietuc na Australia 

brasi leiros.com .au 
.corn 

Hojubada Argentinos en VietNews WWW. Brasileiros Chinese Community 
Australia nepalilaikaam na Australia • 

.corn.au Estudantes 

Figure 3. Example of an ad in which the employer was contacted to clarify rate of pay. 

The Spanish add offered cleaning and painting work for AU$130 per 8 hours work (hourly rate, $16.25) .10 

••• 

Hola, (solo chicas) alguna interesada en trabajar en 
pintura (pintura, preparacion, limpieza) de viviendas en 
su ma orf a, interiores exteriores lunes a viernes de 
7:00 am a 3:00 pm - 130 dolares al dia, para empezar 
el proximo lunes, que viva cerca a wolli creek o que 
tenga la 
Posibilidad de ser recogida en wolli creek st ation o 
sus alrededores, gracias. 

in Australia! 
FB group. 
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Characteristics and number of ads 
Foreign language websites and social media groups are a 
main source of information for temporary migrants in 
Australia to find employment opportunities, social events, 
accommodation and other services. Unions NSW audit was 
conducted between December 2019 and August 2020 and 
focused on on line j ob advertisements in Chinese, Korean, 
Vietnamese, Nepalese, Spanish and Portuguese. Our 
research analysed 2,189 ads that indicated a rate of pay. 

As shown in Figure 4, the ads reviewed included, 1273 in 
Korean, 571 in Chinese, 151 in Vietnamese, 146 in Nepalese, 
31 in Portuguese and 17 Spanish . 

The maj ority of audited ads advertised positions in the 
cleaning industry (620) . 486 were in hospitality, 404 were 

in retai l, 224 were in construction and 99 were in hair and 
beauty, as shown in Figure 5. 

Figure 6 contains a disaggregation by language of j obs 
advertised in each industry. At 317, a large proportion of ads 

Figure 4. Ads disclosing pay rate by language. 

571 

1273 
58,15% 

151 
6,9 % 

146 
6,67% 31 

1,42% 

Figure 5. Ads audited per Industry. 

INDUSTRIES 

■ Cleaning (general) ■ Hair and beauty 

■ Hospit ality (restaurant ) ■ Clerical 

■ Retail ■ Transport 

■ Const ruction Fast food 

in Korean were in hospita lity, while 305 were in retai l, 216 in 
cleaning, 181 in construction and 45 were in hair and beauty. 

Most Chinese ads advertised j obs in cleaning (287), while 91 
were in hospita lity and 56 in retail. 

Ads in Vietnamese were mostly in hair and beauty (50), 
fo llowed by retai l (40) and hospitality (38) . 

Nepalese ads were mostly in cleaning (82) and hospitality 
(37). 

Ads in Spanish and Portuguese were predominantly in 
construction and cleaning. 

Ads in hospitality were advertised in the six languages, 
although considerably lower in Spanish and Portuguese, 
with on ly one j ob in Portuguese and two in Spanish being in 
hospita lity. Figures 7 and 8 provide examples of Chinese and 
Korean ads in the hospita lity industry. 

LANGUAGES 

■ Korean 

■ Chinese 

■ Vietnamese 

620 

486 
24,62% 

■ Nepalese 

■ Portuguese 

■ spanish 

1,62% 39 
1,98% 

70 
3,55% 

99 
5,02% 

224 
11,35% 

404 
20,47% 
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Figure 6. Number of ads audited, Industry vs language. 
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Korean Chinese Vietnamese 

■ Cleaning (general) ■ Construction 

■ Clerical ■ Fast food 

Figure 7. Korean ad advertising jobs in hospitality, with an 
hourly rate of $11.11 
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Figure 8. Chinese ad advertising a waiter position for $12 per hour.12 
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Audit Results 
As illustrated in Figure 9, 1,928 (88%) of the 2,189 ads 
disclosing a rate of pay were offering an hourly rate below 
the minimum wage under the applicable award. 

The majority of ads (31 %) offered $19 to $20 an hour, 25% 
offered $17 to $18 and 23% offered $13 to $16. Only 9% of 
the ads offered $21 to $22 and 6% were willing to pay $23 or 
more an hour. An hourly rate of $10 to $12 was advertised in 
5% of the ads (Figure 11). 

The lowest rate of pay advertised was $8 per hour, for a 
position as a nail technician. The second lowest rate was $10 
per hour, with 38 jobs offering this rate (Figure 12). 

The majority of ads audited (51 %) were unclear about the 

type of contract (casual, full-time or part-time) and some 
referred to various types of contracts without indicating a 

different rate of pay for casual, part-time or full-time. 
Similarly, no differing rate of pay was indicated for work 
during weekends or overtime. 

Researchers made phone calls or sent text messages where 
necessary to confirm the type of contract and work times, 
and whether there was a different rate considering these 
criteria. 

In instances where it was not possible to clarify the type of 
contract and work times, the rate provided in the ad was 
compared to the hourly rate for full-time or part time 
employees contained in the relevant award. 

After researchers verified the type of contract, it was 
identified that 26% of the ads were offering casual work 

(Figure 10). 

Figure 9. Percentage of job ads advertising positions below the minimum wage. 

261 
11,92% 

Figure 10. Type of contract. 
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■ Below minimum wage 
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Figure 11. Hourly wage rates advertised . 

1% 

Under $10 $10 to $12 $13 to $16 $17to$18 $19 to $20 $21 to $22 $23 plus 

Figure 12. Vietnamese job ad for a nail technician offering $10 an hour.'3 
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Thong tin biii c!ang 

9 Khu vy-c: Haymerket, NSW {lnne< Sydney) 

ll"lh vlfc: Cleaner & Housekeeper 

Ma tin: 

CQ Ng~y k6t thuc: 29/03/2020 Khong cAn kinh nghiem se dtrqc traing 

Llfong : th6a thu~n nay. xln vul long ncil cllo hO bi€t ban bigt atfoc Lo;,i tin: Tin thltcrng 
thong tin nay tren w ebsite 

\kJi long lif!Jn he qua s6 C1iM thoQi C1d bidt tMm th6ng tin chi tidt " ht1p://nguoiviettaiuc.com" (NgU'iri Vi~ T~ 

Uc.COM). Xin chan thanh cam on! 
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Underpayment by industry 
Construction 

In the construction industry, 97.3% of advertised j obs 

offered an hourly rate of pay below the applicable award. 

40.2% ranged from $13 to $16, 25% from $17 to $18 and 

20.1 % from $19 to $20. On ly 10.7% offered $23 or more. 

The average underpayment in the construction industry was 

$6.2 per hour. See Figure 14 for a distribution of rates of pay 

in the construction industry and Figure 15 for the average 

level of underpayment in the Industry. 

14% of j ob advertisements in Korean and 68% in Portuguese 

were in construction . See Figure 6 above . 

Cleaning 

As ill ustrated in Figure 13, of the j ob advertisements in the 

cleaning industry, 91.8% were offering an hourly rate be low 

the award . A large proportion (35 .32%) offered $19 to $20 

an hour, whi le 10% offered $17 to $18, 14.2% offered $13 to 

$16 and 12.1 % offered $23 or more. 

The average underpayment in the cleaning industry was $5 

per hour. 

88 .2% of j ob advertisements in Spanish were for cleaning, as 
were 50.3% of j obs advertised in Chinese and 56.2% of j obs 

in Nepalese. See Figure 6 above. 

Figure 13. Underpayment by ind ustry. 

Construction 

Cleaning (general) 

Hair and beauty 

In the hair and beauty industry, 87.9% of advertised j obs 

offered an hourly rate of pay below the award minimum 
wage. 42.4% of the rates of pay ranged from $19 to $20 per 

hour, 28.3 % from $13 to $16 and 11.1 % from $17 to $18. 

The average underpayment in the hair and beauty industry 

was $4 per hour. 

33% of j ob advertisements in Vietnamese were in hair and 

beauty. See Figure six above. 

Fast food, retail and hospitality 

In fast food, 87.5% of j obs were advertised at below award 

rates. 

In retai l 87.1 % of j obs were advertised at below award rates. 

For 37.1% and 22.2% of the advertised retai l positions, the 

rate of pay ranged from $19 to $20 and $17 to $18 per hour, 

respectively. 

In Hospita lity, 87% of j obs were advertised at below award 
rates. 34.3% of the rates of pay in the hospitality industry 

ranged from $17 to $18 and 27.9% from $13 to $16 per hour. 

97,3% 2,7% 

91,8% 8 ,2% 

Hair and beauty 87,9% 12,1% 

Fast Food 87,S% 12,S% 

Retail 87,1% 12,9% 

Hospitality (restaurant) 87% 13% 

Clerical 84,3% 1S,7% 

Transport 66,7% 33 ,3% 

■ Below minimum wage ■ Consistent with the award 
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Figure 14. Advertised rate of pay by industry. 

Construction 40,18% 25% 20,09% ■ 0,71% 

Hair and beauty 28,28% 11,11 % 42,42% 

Hospitality (restaurant) 27,98% 34,36% 23,46% 1111 

Retail 18,07% 22,28% 37,13% ~ 

Cleaning (general) 14,19% 27,10% 35,32% ~ 

■ $10 to $12 ■ $13 to $16 ■ $17 to $18 ■ $19 to $20 ■ $21 to $22 $23 Plus ■ Under 10 

Figure 15. Average underpayment by industry. 

INDUSTRIES 

■ Cleaning (general) 

■ Construction 

■ Hair and beauty 

■ Hospitality (restaurant) 

Retail 
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Underpayment by language group 
Job advertisements in Vietnamese 

An overwhelming maj ority of the ads in Vietnamese advertised 
rates of pay below the minimum wage (90.7%). A significant 

number of those ads offered positions in hair and beauty 
(34.1%), retai l (29 .5%), hospita lity (25.8%) and cleaning 

(9 .1 %) (Figure 17). 

As indicated in Figure 18, the maj ority of ads offered an 

hourly rate of pay from $13 to $16 (46%), while 21 % offered 

$10 to $12 and 17% offered $19 to $20 an hour. 

Job advertisements in Korean 

As shown in Figure 16, 88.3% of the j ob ads in Korean 

offered hourly rates below the minimum wage . Of those ads, 
27.3% were in hospitality, 25.3% in retai l, 20.8% in cleaning 

and 17.4% in construction . 

The rate of pay offered in the maj ority of Korean ads ranged 

from $19 to $20 an hour (35%). On ly 9% of the ads offered 

$21 to $22 an hour. A large proportion of the ads (32%) 

offered $17 to $18, whi le 19% offered $13 to $16 (Figure 19). 

Job advertisements in Chinese 

As ill ustrated in Figure 16, 87.9% of the j ob ads in Chinese 
offered rates below the minimum wage. 54.2% were in 

cleaning, 18.4% in hospita lity and 11.3% in retail. 

Figure 16. Underpayment by language group. 

Vietnamese 

The largest share of Chinese j ob ads (30%) advertised an 

hourly rate of $13 to $16. 27% offered $19 to $20, 18% 

offered $17 to $18 and 11 % offered $10 to $12 an hour. 

Job advertisements in Nepalese 

86.3% of the j ob ads in Nepalese advertised an hourly rate 

be low minimum wage. Of those, 68.4% were in cleaning and 

23.1% were in hospitality (Figure 17). 

In 30% of the Nepalese j ob ads, the offered rate of pay 

ranged from $19 to $20 an hour. 25% offered $17 to $18 and 

18% offered $21 to $22 per hour. 

Job advertisements in Spanish and Portuguese 

83 .9% of j ob ads in Portuguese offered an hourly rate below 

the award minimum wage, as did 76.5% of those in Spanish . 
73 .1 % of the Portuguese ads were for positions in the 

construction industry and 23 .1 % were in cleaning. 100% of 

Spanish j ob ads offering hourly rates be low award minimum 

wage were in cleaning (Figure 17). 

In Spanish ads, 94% offered $23 or more an hour, as did 87% 

of those in Portuguese . 

90,73% 9 ,27% 

Korean 88,30% 11,70% 

Chinese 87,92% 12 ,08% 

Nepalese 86,30% 13,70% 

Portuguese 83,87% 16,13% 

Spanish 76,47% 23,53% 

■ Below minimum wage ■ Consistent with the award 
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Figure 17. Underpayment by language and ind ustry. 

Spanish 100% 

Nepalese 68,4% 23,1% I 
Chinese S4,2% 8,0% I 18,4% 

Portuguese 23,1% 73,1% • 

Korean 20,8% 17,4% I 

Vietnamese 34,1% 

■ Cleaning (general) ■ Construction 

■ Clerical ■ Fast food 

Figure 18. Vietnamese ads rate of pay. 

$10 to $12 

$13 to $16 

$17to $18 

$19 to $20 

$21 to $22 

23 plus 

Under $10 

21% 

46% 

• 
17% 

■ 
■ 
I 

27,3% 

2S,8% 

■ Hair and beauty 

Hospitality (restaurant) 

Figure 19. Korean ads rate of pay. 

$10 to $12 

$13 to $16 

$17 to $18 

$19 to $20 

$21 to $22 

23 plus 

2S,3% 

29,S% 

I 
19% 

32% 

35% 

■ 

■Retail 

■ Transport 
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Part Two 

Intensification of other exploitative practices 
Sham Contracting 

Other forms of exploitation were evidenced in Unions NSW 
Audit, including employers disguising an employment 
relationship as one of 'client' and 'independent contractor', 

or sham contracting. Employees who have been victim of 
sham contracting were often required by their employer to 
provide an Australian Business Number (ABN).14 

Sham contracting encourages an arm's length commercial 

relationship between parties and usually involves the 
purported 'client' (the employer) paying the 'independent 

contractor' (the employee) an agreed hourly rate and not 
affording entitlements such as penalty rates and leave 
accruals contained in the applicable industrial award.15 

A large majority of the ads audited in Spanish and Portu­
guese did not disclose a rate of pay. Of the 86 Portuguese 
ads audited, only 31 indicated a rate of pay, as did only 17 of 
the 126 Spanish ads. Importantly, ads in those languages 
also showed the lowest level of underpayment, with over 
87% of the ads offering a rate of pay of $23 or more. 

Despite this finding suggesting a lower level of wage theft in 
those communities, 38% of ads in Portuguese that disclosed 

Figure 20. Portuguese ads requiring an ABN. 

2 
38% 

0% 10% 20% 30% 40% 50% 60% 70% 

■ ABN required 

a rate of pay required workers to hold an ABN and operate as 
an independent contractor, as did 25% of those ads in 
Spanish. This practice was also observed in Korean and 
Nepalese ads, although to lesser degrees. However, despite 
the purported requirement to operate using an ABN, a 
significant number of these ads suggest the existence of an 
employment relationship. At law this relationship is estab­
lished by a multi-factoral test which requires an assessment 
of the totality of the relationship including but not limited 
to regularity of working hours, level of employer control and 
supervision, provision and/or requirement of a uniform and 
whether or not the worker has a right to delegate the work.16 

Figure 21 illustrates the typical content of ads requiring an 
ABN. 

Numerous temporary migrant social media posts in Portu­
guese and Spanish suggest a widespread practice of sham 
contracting, with temporary migrants frequently reporting 
negative experiences. Temporary migrant experiences with 
sham contracting are illustrated by Figures 22 and 24. 

Figure 21. Nepalese ad requi r ing an ABN.17 

Cleaner neededAA 
Location:- kenthrust 
Time:- 4pm to 8:30pm(school cleaning) 
Pay :· 20$ ABN 
Prefer:- person who live in auburn and have car are prefered 
Only interested can text :· 04 24396519 
For More info ... 
t hank you 
Started 12 oct 

rtJ Like CJ Comment 
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Figure 22. Student victim of sham contacting desperately 
looking for guidance after h is employer refused 
to recognise an employment relationship.18 

Buenos dias. Ayer desafortunadamente tuve que renunciar a mi 
trabajo de cleaner porque tuve que esperar 3 semanas para 
recibir el pago de todo el mes de septiembre, lo cual fue una 
situacion muy desesperante e incomoda, ademas el salario que 
recibia no era justo para ser cleaner. No voy a volver este lunes a 
trabajar porque no quiero pasar por esto de Nuevo. 
Mi ex jefe dijo que debi haberle dado tiempo para conseguir a 
alguien, y por ese motivo me va a descontar de mi pago una 
semana de trabajo de este mes, lo cual equivale a 500 dolares. 
Yo trabaje con el por ABN, nunca firme contratos, y nunca acepte 
per escrito esa condicion que el me pone para dejar mi trabajo.No 
es justo que el me quite esos 500 dolares que tanto necesito 
simplemente porque quiere, sabiendo que trabaje un afio con esta 
empresa grande de cleaner donde todos los meses tuve que 
esperar 2 semanas por mi pago mensual. Por favor si alguien sabe 
como puedo pelear para no perder ml d inero apesar de que 
trabaje por ABN sin contrato, seria de muchisima ayuda para mi. 
Muchas gracias y Feliz d ia. 

Good morning. Yesterday unfortunately I had to quit my c leaner 
job because I had to wait 3 weeks to get paid for the whole 
month of September, which was a very desperate and awkward 
situation, plus the salary I received was not fair to be cleaner ... 
I'm not going back to work this Monday because I don't want to 
go through this again. 
My former boss said I should have given him time to get 
someone, and for that reason he's going to dedicate me from 
my pay a work week this month, which equals $ 500 
I worked with him for ABN, never sign contracts, and never 
accept in wri ting that condition he puts me to quit my iob. It's 
not fa ir for him to take away those$ 500 I need so much 
simply because he wants to, knowing that I work a year with 
this big cleaner company where every month I had to wait 2 
weeks for my monthly payment. Please if anyone knows how I 
can fight not to lose my money even though I work for ABN 
w ithout a contract, it would be a lot of help for me. 
Thank you very much and Happy day. 

O · Hide Translation· Rate this translation 

. 0 " 37 73 comments 

Sham Contracting focus group 

A focus group of twenty temporary migrants who were or 
had worked using an ABN was hosted in August 2020. 
Participants were asked 20 questions to establish whether 
their re lationship fu lfi lled the characteristics of an employ­
ment relationship or if they performed their work as 
independent contractors. None of the temporary migrants 
interviewed performed their role without supervision. 

Figure 23. International student wamingaboutABN req uirement 
as an exploitat ive practice and tax implicat ions. 19 

Meninas meninos! Galera voces que procuram emprego de 
cleaner nao aceitem Job menor que 22 rate page no ABN! Vejo 
alguns absurdos de anuncios oferecendo 20 no ABN! ACABA 
SENDO ESCRAVIDAO! POIS QUANDO SE GANHA 20 DE RATE POR 
HORA VC PAGA DE 15 A 25% DE TAX! RESUMINDO GAN HARA 
MENOS QUE O MINIMO! NAO ACEITEM POIS ASSIM QUEM 
OFERECE VAi AUMENTAR O RATE E FICARA MELHOR PRA TODOS 
E NINGUEM SERA "SLAVE" DE BRASILEIROS AQUI!!! AB(, A 
TODOS 

Girls, boys! Guys, if you' re looking for a cleaner job, don't 
accept Job less than 22 rate paid on ABN! I see some ad 
nonsense offering 20 on ABN! ENDS UP BEING SLAVERY YEAH 
WHEN YOU GET 20 RATE PER HOUR YOU PAY 15 % RATE! 
SUMMARY WILL WIN LESS THAN MORNING! DON ' T ACCEPT 
IT BECAUSE SO WHO OFFERS WILL INCREASE THE RATE AND 
IT WILL BE BETTER FOR EVERYONE AND NOBODY WILL BE 
BRAZILIAN'S" SLAVE " HERE!!! BLESS YOU ALL 

(I · Hide Translation · Rate this translation 

oo·· 300 155 comments 

The requirement of an ABN was frequent ly j ustified by 
employers under the misleading statement that they were 
trying to protect international students who were working 
more than 40 hours per fortnight. 
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Figure 24. Focus group, sham contracting findings.20 

' ' ' ' ' 
CONTROL : HOURS : RISKS AND : HOURLY RATE : PAYMENT : OTHER 

: : EXPECTATIONS : : : OBSERVATIONS 
' ' ' ' ' 

Juan was working as Juan had regular He was $25 Weekly He was fired 

an air conditioner hours from 9 am supervised by •No during the 

technician. An ABN to 5 pm and the same boss as superannuation. COVID-19 crisis, 
s::: was required in worked at the Australian born with his employer C 
::J order to start same site for workers working saying he was not ...... 

receiving payments. over 2 years. with a TFN. entitled to a 

redundancy 

payment. 

Lu was working as a She had regu lar Employer was $19 Fortnightly Lu was fired after 

cleaner for a hours, Monday constantly • Same payment complaining 

contractor of the to Friday from 6 supervising her for weekends and about the low 

state government am to 2 pm and work and overtime. rate and that she 

::J and was required to also had to work threatening to •No had suffered a 
..J 

have an ABN to start on weekends fire her when not superannuation. back injury. 

work. after 5 pm. satisfied with the • Male workers 

work. were paid a higher 

rate. 
• Irregular 

reimbursement for 

cleaning products. 

Pedro was working Regu lar working Constant bullying $20 Pedro was Pedro has tried to 

as a cleaner in a hours, Monday and supervision. · Same rate during regularly paid pursue the 

construction site for to Friday three weekends and every two payment of his 

over a year. times a week night-time. weeks but was wages but the 

He was constantly from 12:30 am ·No not paid for the employer is falsely 

forced to work more to 4:30 am. superannuation. last two arguing that 

e than 20 hours a periods. Pedro caused 
~ 
~ week and was some damages in 
Q. 

required to provide the construction 

an ABN so that, site and that the 

according to the amount in 

employer, he wou ld damages is 

not have problems equivalent to the 

with immigration. wages due. 

Gautamm was doing He was working His hours of work $25 Gautamm was Employer has 

drafting work for a every day from 9 were •No not getting paid threatened to 

construction am to 5 pm and a permanently superannuation. and decided not report him to the 

company. roster for supervised by the · Same rate during to return to the Immigration 

weekend work employer. weekends and office until he Department as he 

E was given weekly. night-time. was. was working more 

E than 20 hours a 
C week. Gautamm is ... 
::J 

scared and prefers C 
\!J 

not to pursue any 

action as he 

expects to be able 

to apply for PR in 

the future. 
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COVID-19 crisis and intensification of exploitative practices 
During the COVID-19 crisis, the Federal Government excluded 

temporary migrants from the JobSeeker and JobKkeeper 

assistance schemes, ignoring academics, unions, 

not-for-profit organisations and businesses warning 

about a looming humanitarian crisis and the economic 

consequences this could have for Australia as a whole. 

The level of hardship experienced by temporary migrants 

was well documented by Unions NSW through a large-scale 

survey of over 5,000 temporary migrants,21 which indicated 
that 65% had lost their job, 23% experienced a reduction in 

work hours and 43% were skipping meals on a regular basis 

to survive. 

Unsurprisingly, the lack of government support to temporary 

migrants led to an increase in another forms of work 

exploitation, which has been reported in migrant community 

social media groups. Temporary migrants have been 

reporting unpaid trials of excessive length. See Figure 25 

of a temporary migrant reporting a 14-hour unpaid trial. 

Figure 2S. International student reporting a 14-hour unpaid trial. 22 

SCAM ALERT!! 

I did a paid trial at a cafe called HOME BAKERY AND CAFE located 
in CARINGBAH NSW which lasted 14 hours in total, five hours on 
the 29/10/20 and 0 1/11/20 which was a Sunday and the owner made 
me work 9 hours s traight with no breaks and up to this date the 
owner refuses to pay me and threatens to call the police on me if I 
show up at the cafe and ask for m.f wages. I reportl!d the issue to 
Fair Work but I want to make this post to advice the community to 
not support businesses that mistreat and don't pay their workers. t 
am an international student and alsc a teenager and employers like 
this think they can get away with exp loit ing young !)&Opie and not 
paying our wages. So please share this post to raise awareness and 
so more people don't fall into 1his scam, thank you. 

https://www.facebook.com/HomeBakeryandCafe/ 

• 
... .... . " .. . .... . 

- ·· · · · · · 

BAKER~ 
+ CAF 

CARINGBAH 

Other temporary migrants have reported employment offers 

establishing a trial period for several days with a payment 

well below the minimum wage. See Figure 26. 

A significant number of temporary migrants are experiencing 

delays or non-payment of their wages and have approached 

the FWO, only to be told that they are not able to assist due to 

the COVI D-19 crisis. See Figure 28 for a response by FWO to a 

temporary migrant reporting exploitation. A statement by 

the FWO regarding their limited assistance during COVID 

times is also published on their website. See Figure 29. 

Figure 26. International student received an offer for a 5-day trial, 
paying $8.75 an hour. 23 

e 

The training is S days 
next week, from Sam to 
4pm and the payment is 

0 6:44 PM 70 dol/day, ok? 

The Cleaning Services 
Awards 2020 for level 1 
cleaner (which implies 
working under close 
supervision for training 
purposes and it's not 
my case based on my 
level of expertise), is 
$21 .18/hour, so I'm 
assuming this is a 

0 7:03 PM mistake? 

I got many cleaners at 
the moment 
There is no vacancy 0 1,,s PM 

D 
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Figure 27. Temporary migrant expressing her f rustrat ion 
w ith no success through legal act ion.2A 

Ho!a genie 
I-I.ace un tiempo vi la publicaciOn d9 unas chicas: que trabajaban en 

Cleaner construction y el jefe no les pag6, despues de que ellas 
realizaron una plblicaci6n en este grupo de una u otra torma se 
resolvi6 el problema y el jefe les pag6:~ .. 
Nose si sirva de a Igo, pero mas vale agotar cualquier instancia ... 

Estaba trabajando en esta peluqueria canina donde sufri maltrato 
verbal y fisico, adem4s me pagaban un rate ilegal en ~ashy se me 
pedia hacer muchas mas iareas de las que fueron acordadas en la 
entrevista; al final decidi dejar el trabajo porque no aguantaba mas, 
ho buscado ayuda para lkNar algUn procodimionto legal poro no ho 
obtenido respuesta. 
Alguna sugerencia aoerca de que puedo hacer? 

Gracias! 

Figure 28. Response by the FWO to a temporary migrant 
report ing explo itation.25 

In a letter to them Fair Work wrote: 

"My review revealed a range of complex legal 

issues relating to employment award coverage 

or award-free employees. 

To determine award coverage requires months 

of work, including multiple site visits and 

interviews. 

In this corrent COVID climate, I cannot conduct 

site visits or interviews. 

Also the business has closed and may not 

reopen in the future" 

Figure 29. FWO statement acknowledging lim itations to support workers.26 

What has changed 

Demand for ou r services is sign ificantly higher beca use of COVID-19. 

In order to meet the increased demand for services, we are giving higher priority to customers whose workplaces have been 
d isrupted by COVID-19. 

We are priorit ising customers seeki ng advice, education and assistance about workplace entit lements and obligations in the 
fo llowing areas: 
• employers and employees who have been impacted by COVID-19 

· sma ll business employers 
· employees who are currently employed 

What it means for you 

We are experiencing a higher than usual volume of calls and enquiries, occasiona llly resul t ing in longer than usual wait t imes for 
matters that are not COVID-19 related. We are updating the information on our website regularly to help you find the information 

you need and answers to your quest ions. We also have information and resources to help you try to resolve issues in the workplace. 

We encourage employees and employers to work together to find practica l solut ions to any issues that ari se in the workplace. 

We are priorit ising req uests fo r assistance where there are allegations of serious non-compliance w ith workplace laws, including 

(but not li m ited to) the JobKeeper provisions on the Fair Work Act. 

In adjusting our services to meet the changing needs of the community, we currently have li m ited capaci ty to offer some of our 

regular d ispute resolut ion and med iat ion services. 

To help contain the spread of COVID-19, we have also closed our offices fo r face-to-face counter service and appointments. 
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Part Three 

The Federal Government should fund unions 
and peak industrial organisations 

The COVID-19 crisis evidences the FWO's fai lure to stamp 
out the exploitation of temporary migrant workers. FWO's 

fai lure to assist migrant worker victims of exploitation 
during the crisis has on ly intensified already severe levels of 
exploitation . 

In the experience of Un ions NSW, wage theft is predom i­
nately caused by the enormous opportunity that exists for 
employers to take advantage of their workers, in order to cut 
costs with very little chance of being caught. Unions NSW 
understands the FWO has approximately 250 inspectors 
conducting workplace investigations under the current 
system of auditing. This equates to rough ly one inspector 
for every 51,000 employed people in Australia, which is 
blatantly note no ugh to competently and adequately protect 
the rights of workers. Presently, the chance of an employer 
getting caught underpaying staff is attractively low. 

The Federal Government should fund unions and peak 
industria l organisations to lead investigations of wage 
theft. Unions have a strong record of advocating on behalf 
of workers who have been underpaid and successfu lly 
recovering unpaid wages. Academic survey resu lts suggest 
that workers who approached a trade union for assistance 
with underpayments had at least some wages recovered in 
70% of cases.27 This contrasts with the FWO's rate of 
success in 42% of cases. In NSW alone, an assessment of 

j ust four unions found they collective ly recovered $20.93 
mill ion over a one-year period . 

Unions have been working intensive ly with migrant commu­
nities, identifying their needs and providing funding to 
initiatives that respond to migrant worker concerns. In 
2019, Unions NSW pioneered its Visa Assist program 
partnership with the Immigration Advice and Rights Centre 
(IARC) to provide free immigration advice and lega l 
assistance to migrant workers who are union members in 
NSW. The need for this type of service free from bias is 
increasingly important and the program has been operating 
at fu ll capacity since its launch .28 

Unions NSW and IARC know anecdotally that there are a 
number of less than transparent migration agents and 
immigration lawyers who mislead migrants when it comes 
to the rules governing their stay in Australia. In some 

circumstances, migrants are even encouraged to apply for 
visas not in their best interests. 

Of the 4,322 respondents to the National Temporary Migrant 
Work Survey, conducted by the Migrant Workers Justice 
Initiative, more than 2,250 responded they had been victim 
of Wage Theft, with on ly 1 in 10 seeking to recover what was 
owed to them. Of the underpaid respondents, 32% stated 
that they would not seek to recover stolen wages due to fear 
of immigration consequences or not wanting to be involved 
with the Government. 

7% of survey respondents disclosed they had undertaken 

unauthorised work in contravention of their visa conditions 
(for example, by working more than 40 hours per fortnight 
on a student visa), and of these, 39% indicated they would 
not make a claim to recover unpaid wages due to fear of 
immigration consequences. A service such as Visa Assist is a 
crucial service for vulnerable migrant workers whose 
employment issues are increasingly intertwined with their 
visa conditions. 

Unions are also better equipped than the FWO to assist 
migrant workers as many employ multi lingual and 
bilingual organisers, themselves often part of the migrant 
communities. These elements are key to overcoming the 
barriers that in many instances prevent temporary migrants 
from reporting exploitation and organisations from 
conducting accurate wage theft investigations. 
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Figure 30. Case study: Unions NSW successfully recovering wages for a migrant worker. 29 
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Visa reform 
International students a re restricted to working 40 hours 

per fortnight during their course and un limited hours 

during course breaks. Research has shown that a large 

number of international students regularly work beyond 

these restrictions.30 

Academics, unions and other organisations have high lighted 

that this restriction is not an effective means of ensuring 

that international students are genuinely studying and in 

fact faci litates wage theft and other exploitative practices by 

employers.31 

The increase in reports of sham contracting through 

migrant community social channels exposed in this report 

evidences the need to abolish the 40-hour working limit, 

which is currently used by employers to exploit temporary 
migrants' fear of being deported if in breach of their visa 

conditions. 

The Federal Government should scrap the 40-hour work limit 

on international students and focus on attendance and 

academic performance requirements to ensure international 

students are genuinely studying when in Australia. During 

the COVID-19 crisis, the Government temporari ly lifted this 

restriction for international students working in supermarkets 

and permanently for those working in care industries.32 This 

showed that there is no policy j ustification for maintaining 
the 40-hour limit. 

Additiona lly, a firewall between the Fair Work Ombudsman 

and the Department of Home Affairs must be created to 

faci litate temporary migrant workers in seeking redress for 

underpayment, without the fear of visa cancellation. 

Canel usions 
The Unions NSW Audit shows an increase in the number of 

advertised j obs offering rates below applicable minimum 

wages and exposes the fai lure of the FWO to take appropriate 

action to stamp out exploitation and wage theft among 

temporary migrant workers. 

The COVID-19 crisis has intensified the already endemic 

exploitation of temporary migrants, with the lack of 

assistance by the FWO encouraging employment abuse, as 

employers know well that breaches of industrial laws will 

seldom be investigated . 

Based on Unions NSW's experience, employees who seek the 

FWO's assistance are encouraged to compromise to reach 

settlements by negotiating of money to which they were 

unequivocally entit led in the first place . Contemporaneously, 

as pecuniary penalties cannot be enforced in mediation, 

employers are able to move on unscathed, unpenalised and 

likely undeterred from repeating their behaviour. 

Noting the incompetence of the work conducted by the FWO, 

unions urge the Fed era I Government to fund unions and peak 

industrial organisations to lead proactive investigative 

efforts to identify and stamp out wage theft and exploitation . 

By having the power to prosecute, peak bodies will also be 

able to support businesses who are paying their employees 

correctly and consistently according to industrial instru­

ments by seeking pecuniary penalties for those who do not. 

Without penalising employers who are underpaying, 

anti-competitive behaviour is effectively encouraged to the 

detriment of businesses who are abiding by their legal 

obligations. 

The increase in sham contracting identified by Unions NSW 
research exposes the 40-hour per fortnight visa restriction 

on international students as an ineffective mechanism to 

ensure that international student are genuine students, and 

only facilitates employer exploitative practices, using 
migrants' fears against them. 

Foreign j ob ads offering positions for below the minimum 

wage are increasing, and the Federal Government should 

immediate ly implement the recommendations of the 

Migrant Workers' Taskforce, including the recommendation 

to amend the Fair Work Act to include a prohibition on 

advertising j obs with pay rates be low the minimum wage . 
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Introduction 
At time of writing migration to Austra lia is at an all-time 
low. Many nat ions have begun their roll out of vaccines 
for the COVID-19 v irus however the pandemic st ill poses 
a serious threat to lives and economies. To limit the 
spread of the virus in Australia the federa l government 
has continued its restrict ion on internationa l arriva ls and 
particularly its halt on immigrat ion to Australia. Many 
industry representatives including those advocating 
for the hort icultural industry have complained the 
limits on migration are severely impact ing their ability 
to attract workers and as such their ability to harvest 
p roduce. In contrast. employee advocates believe ready 
labour is available in the form of increased numbers 
of unemployed local workers and the horticultural 
industry is strugg ling to attract workers because it 
has a preference for vulnerable migrant workers w ho 
are easily explo ited with il legally low wages and poor 
condit ions. 

This report reveals exploitat ion of migrant workers in 
the horticu ltura l sector has continued during the period 
of the pandemic and it is severe, despite the ongoing 
commentary labour shortages. The Horticulture and 
Wine Industry awards allow farmers to pay workers 
either a piece rate, according to how much they 
picked, packed, p runed or an hourly rate1• Year after 
year horticultural workers report employer exploitat ive 
p ractices backed by piece rate agreements. Recent 
reports have p rovided evidence of migrant workers 
earning as little as $3 per hour through the piecework 
system.2 

This report is part two of 'Wage Theft. The Shadow 
Market.'3 Part one was released by Unions NSW 
in December 2020 and included the audit of jobs 
advertised below the minimum wage outside the 
horticu lture industry. This report includes a rev iew of 
1,000 job ads for positions in the hort icultural industry. 
Ads were predominately in Eng lish, Chinese, Japanese 
and Korean, and an overwhelming majority (88%) 
offered a piecework rate. A nalysis suggests over 96% 
of the piece rates advert ised wou ld not allow a worker 
to earn the nationa l minimum wage, and in several 
instances, workers would earn less than $1 an hour. 

Recent Government enactments m istakenly focus on 
diversifying the regional workforce to ensure labour 
supply for reg ional businesses. They do not address the 
p roblems at the core of the horticulture industry, labour 
exploitat ion, poor working conditions and wage theft. 
Incentives to diversify the regional workforce with local 
workers are a 'low-hanging fru it approach' to address 
labour d istribution imbalances. This approach w il l not 
attract workers towards an industry that already has a 
reputation for underpayment and exploitat ion. 
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I<ey findings 
• 88% of the ads for jobs audited offered wages 

by piece rate; 

• 96% of the piece rates advertised would not 
allow a worker to earn the national minimum 
wage; 

• 65% of the ads for strawberry picking and 22% 
for grape picking would allow workers to earn 
less than $2 an hour; 

• 33% of the ads for blueberry picking would 
allow a worker to earn $10 to $12 an hour, and 
43% would allow an employee to earn $13 to 
$14 an hour; 

• 64% of the ads for capsicum picking would 
allow a worker to earn $10 to $12 an hour; 

Recommendations 

1 To amend the Horticulture and Wine Industry 
awards to guarantee a minimum wage to all 

workers in the sector. Piece work rates should 
be abolished due to compelling evidence of their 
systematic misuse to exploit workers and their 
inconsistency with minimum wage guarantees 
contained in modern awards covering other 
industries. 

2 The regional work placement requirement for 
working holiday makers to extend their stay in 

Australia by 12 months should be lifted so as to 
reduce pressure that prevents temporary migrant 
workers from reporting exploitation. 

• 24%, 10% and 29% of the ads for zucchini 
picking would allow a worker to earn $10 to 
$12, $13 to $14 or$15 to 16 an hour, respectively; 

• 5%, of the job ads for raspberry picking would 
allow a worker to earn less than $2 an hour, 
while 5%, 15% and 25% would allow a worker to 
earn $3 to $5, $10 to $12 or $15 to $16 an hour, 
respectively; 

• The lowest piece rates were identified 
in Bundaberg, with 80% of the jobs ads 
advertising a rate that would allow a worker to 
earn less than $2 an hour. Similarly, 78% of the 
job advertisements in Caboolture and Beerwah 
would enable a worker to earn under $2 an 
hour. 71% of picker job ads for Banksia Grove 
also offered rates that would lead to earn less 
than $2 an hour. 

3 Create a firewall between the Fair Work 
Ombudsman (FWO) and the Department of 

Home Affairs (DHA), so that vulnerable workers 
are not prevented from taking action against 
their employer for fear of visa cancellation or 
deportation. 
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Part 1 

Methodology 

Commencing in 2017, this is the third year that 
Unions NSW has conducted an audit of jobs 
target ing migrant workers and advert ising below 
the minimum wage. From late-December 2019 to 
early September 2020, more than 1,000 ads, for 
positions in the horticultural industry were reviewed. 

The research, Wage Theft: The Shadow Market in 
the Horticu ltura l Industry used fundamenta lly the 
same methodology as part one, Wage Theft: The 
Shadow Market. although given the prevalence of 
job ads offering piece rates this review included 
additiona l interviews with workers and focus 
groups were also necessary to establish the levels 
of underpayment. 

The job ads reviewed were all d istributed 
through online channels, with the majority found 
on Facebook community groups target ing 
backpackers and fruit p ickers. In a recent survey 
of 1,000 workers in the horticultural industry 
conducted by Unions NSW, over 50% of the 
respondents indicated that they had found their 
job online and 35% through Facebook. 

The audit was conducted by a multilingual and 
multidisciplinary group of eight researchers, under 
the supervision of a senior employment lawyer. 
Researchers joined over 70 community Facebook 
groups, specifica lly for backpackers and farm 

work job hunting. The majority of job ads for roles 
in the hort icultural sector were written in Chinese, 
Korean, Japanese or English. 

Addit ionally, researchers audited the most popular 
websites used by Chinese and Korean speakers. as 
directed by informat ion gathered through migrant 
community focus groups and Gumtree ads. 
Figures 1 and 2 provide examples of websites and 
social media channels used by migrant workers to 
find jobs in the horticultural industry. 

Researchers used coding, data extraction, online 
alerts and other IT methods to audit the highest 
number of ads possible. Of the 1,008 jobs reviewed 
88% offered wages by piece rate, and employers 
were contacted in cases w here the advert ised 
piece rate was unclear. Piece rates offered were 
usually approximated to payments per kilogram. 

Importantly, ads that d id not provide a rate of pay 
and repeated jobs ads in the same platform or 
cross- plat forms, were excluded from the analysis. 
Advertised rates of pay were compared w ith the 
legal wage, according to the relevant Award 
for t he hort icult ural industry and the nat ional 
minimum wage. 

Figure 1. Example of farm worker jobs search social media channels 

Farm Kangaroo***~~-A 1-­
-51) 77 7-b.t=ti-Au 
backpacker job info-~~■ilii 
m-~2? ~A•2.1 ~~ 
• Private group · 2 6K members 

yeeyiiZ!JZ 

2t!! 2 •. 'e!lil 905~ .• _,_ 

latkpatbn.c:0111.tw 
Welcome to HojuDaDa! 
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Figure 2. Examples of focus group findings of popular social media groups and websites 

' ' 

KOREAN : JAPANESE : CHINESE 

www.hojunara 

Hojubada 

Koreans in 
Sydney 

' ' 

Farm Kangaroo 
~;t-A t-
7 1)7'77-b.. 

WWW. 
backpackers. 

com.tw 

www.yeeyi.com 

Coffs Harbour 
Aus working 

holiday 
backpacker 

group 

EXAMPLES OF POPULAR ENGLISH FB GROUPS 

Farm work Australia - 88daystowork for Backpackers 

Farm work Australia 

Farm Work in Australia 2021 

MILDURA Backpackers (VIC) Farm Work and Fruit Picking 

FARM WORK AUSTRALIA BACKPAKERS 2021 

Australia Farm Jobs for Backpackers 

Australia Solo Backpackers 2020 

BRISBANE - QLD Backpackers 

East Coast Backpackers Australia 2020/2021 

Characteristics and number of ads 

The audit examined over 1,000 ads published on 
social media plat forms between December 2019 
and early September 2020, advertising positions in 
the horticultural sector. A significant decline in the 
number of job ads was found during the COVID-19 
lockdown period, particularly from March to Apri l. 
An increase in the number of posit ions advert ised 
was observed in July and August (426), accounting 
for 42% of the ads audited. 

The research ana lysed ads for posit ions related to 
17 crops, with the majority being for positions for 
strawberry (34%), blueberry (30%), grapes (10%), 
zucchini (5%) and raspberry (3%) picking. 

Contrary to find ings in other industries, a 
considerable number of the ads reviewed were 
writ ten in Eng lish (59%), following by Japanese 
(20%), Chinese (11%) and Korean (10%) (Figure 3). 

The ads reviewed positions in over ten locat ions. 
includ ing Coffs Harbour (29%), Caboolture (15%), 
Bundaberg (13%), Beerwah (9%) and Mildura (4%). 

Figure 3. Ad languages 

10% 

11% 

ZO% 

LANGUAGES 

■ English 

■ Chinese 

■ Japanese 

■ Korean 

59% 
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Under the Horticultural and Wine Industry awards, 
an employee can agree with their employer to be 
paid a piecework rate or an hourly rate. Under 
the piecework rate, an employee's earnings are 
based on the amount they have picked, packed 
or pruned. The rate must allow the ·average 
competent employee' to earn at least 15% or 20% 
more than the hourly rate established under the 
horticulture or wine award, respectively. 

As illustrated in Figure 4, unsurprisingly, an 
overwhelming number of the ads reviewed offered 
piece rate arrangements. The audit revealed fa rm 
employers vast ly p refer piecework over hourly 
rates. 88% of ads advertised p iece rates, while only 
12% offered an hourly rate. 

Audit Results 
Previous reports and audits have uncovered 
systematic underpayment and wage theft of 
workers in Australia. In the horticultu ral industry, 
the National Temporary Migrant Workers Survey 
2017 reported that 15% percent of f ruit and 
vegetable picking and farm related workers were 
paid $5 an hour o r less. while 31% earned only $10 
an hour or less. Of all the workers surveyed across 
different industries, those in crop planting, p icking, 
sort ing and packaging were the most underpaid.4 

Unions NSW's audit confi rms the levels of 
exploitat ion in the horticu ltural industry reported 
in academic research remains unchanged, despite 
farm sector's claims of labour shortages. 

Payment arrangements such as piece rates were 
conceived to encourage and reward greater 
productivity in the industry, however this audit 
reveals that employers systematically misuse p iece 
rates to underpay hor t icultural workers. 96% of 
the piece rates reviewed would not allow a worker 
to receive the nat ional hourly minimum wage of 
$19.84 per hour (Figure 5). 

The percentage of ads offering hourly rates 
below the minimum wage are likely to be higher if 
comparing the advertised rate with the $24.80 and 
$24.73 award wage for casuals established in the 
Horticulture Industry and Wine Awards, respectively. 

The Hort icu lture and Wine modern awards state 
that p iece rates must enable an average competent 
employee to earn 15% or 20% more than the award 
hourly rate, respectively. However, to assess the 

Figure 4. Percentage of ads advertising 
a piecework rate 

12% 

■ Piece rate ■ Hourly rate 

·average competent employee' is not an easy 
task. as there is no clear standard for the industry 
or its subsectors regarding the performance 
expected from the average competent employee. 
Assessment can lead to different outcomes, 
depending on the employee's level of experience on 
a specific farm. stability of the workforce, crop type, 
terrain condit ions and the size of the enterprise, 
among others. Furthermore, even farms with 
the same crop and location may have a d ifferent 
standard for ·average competent employee'. 

Figure 5. Percentage of job ads advertising 
piece rate positions below the minimum wage 

4% 

I Under $19.84 ■ Over $19.84 
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Temporary migrants under the Working Holiday 
Makers Program (WHMs) undertake the majority 
of the work in the horticu lture sector and most do 
not have p revious experience in the industry. Their 
level of t raining is limited to a period of 88 days or 
six month period, which is the length of fa rm work 
required under their v isa to gain a second or third 
year in Austra lia. During their farm work period, 
most report litt le improvement in their wages and 
under the piece rate work system, are unable to 
ensure a minimum wage. 

Average earned hourly rate 

Between December 2019 and early September 
2020, Unions NSW researchers interviewed over 
100 horticu ltura l workers, enquiring as to the 
average hourly rate earned per eight hour workday. 
Informat ion on over 17 crops was collected and 
grouped per crop. The average and lowest hourly 
rates earned were able to be ident ified, and 
none met the minimum legal wage. The lowest 
hourly rates earned by workers were in $1.25 for 
blueberries, followed by $4.10 for peaches, $4.80 
for strawberries and $4.90 for grapes (Figure 7). 

Figure 7. Piece rate focus groups findings 

Figure 6. Example ad advertising 
a piecework rate 
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: HOURLY RATE : HOURLY RATE : PICKED PER HOUR 

Blueberries $1.25 $15 0.75 

Blackberry $7.81 $15 0.45 

Raspberry $6.30 $15.52 0.5 

Cherry $6.25 $16 2.7 

Strawberry $4.80 $14 1.42 

Apple $7.30 $16 30 

Dragon fruit $9.90 $12.20 5.71 

Pear $10 $11 5 

Peach $4.10 $14.37 15 

Avocado $6.36 $13 so 
Mango $14 $17 25 

Grape $4.90 $12 2.5 

Capsicum $8 $17 10 

Eggplant $15 $19 100 

Onion $18 $19 51 

Tomato $8 $17 

Zucchini $9 $16 60 
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Figure 8. Example piece rate agreement 
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A d isaggregat ion of the piece rates advertised in 
the ads reviewed by Unions NSW per crop revea led 
in several crops, underpayment of less than $2 an 
hour was not rare. 

65%, 22% and 5% of the job ads for strawberry, 
grape and raspberry p icking, respect ively, wou ld 
see a worker make under $2 an hour. 

33%, 64%, 24% and 15% of the ads for b lueberry, 
capsicum, zucchini and raspberry, respectively 
would see a worker earn $10 to $12 an hour. 

43% of the ads for blueberry picking and 10% of 
those for zucchini p icking would allow a worker 
to earn $13 to $14 an hour. 25% of the ads for 
raspberry and 29% of those for zucchini picking 
would see a worker earn $ 15 to $16 an hour. 

Figure 9. Example of payslip - average competent employee 

PAYSLIP 

EMPLOYEE NO. 2 

PAY PERIOD 29.082019- 04.09.2019 EMPLOYEE NAME 

Pay Date 12. Sep 2019 Passport name 
JOB CLASSIFICATION Fruit Pic:ker 

CESCBleIICtil Bill~ g~c uoi1 Uaii Amguo1 
Hourly 24.36 0.00 0.00 

29/ 8 1.52 110.00 167.20 

30/ 8 1.51 83.00 125.33 

1/ 9 1.50 108.00 162.00 

2/9 1.49 130.00 193.70 

4/9 1.47 105.00 154.35 

30/ 8 Hand 2.80 0.00 0.00 

2/9 Hand 2.23 0.00 0.00 

Gross 802.58 

Tax 120.39 

Net pay 682.19 

Deduction - Aecom 0.00 1.00 0.00 

Net pay 682.19 

Gross YTD 7147.96 

Tax YTD 1072.19 

NET YTD 6075.77 

If you have any enquiry or problem Formet 
worker num. name 

Please leave a text message as this format. problem or enquiry 
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Figure 10 . Piece rate ranges per crop 

Blueberry 33% 43% 12% I 
Strawberry 65% 

Zucchini 24% 10% 29% 38% 

Raspberry 15% 25% 5% [[E II 
Capscicum 64% 9% 18% l:EII 

■ $10 to $12 ■ $13 to $14 ■ $15 to $16 ■ $17 to $18 ■ $3 to $5 

$6 to $9 ■ 19 Plus ■ Unde r $2 

Piece rates per location 

As shown in Figure 11, the lowest piece rates were 
identified in Bundaberg, with 80% of the jobs 
advert ising a rate that would see a worker earn 
less than $2 an hour. This is consistent with media 
reports suggesting high levels of exploitation 
across the area. 

Figure 11. Piece rate ranges per location 

Caboolture 

Beerwah 

Similarly, 78% of the ads advert ising jobs in 
Caboolture and Beerwah would allow a worker 
on ly to make under $2 an hour. Additionally, 71% of 
Banksia Grove job ads offered rates that wou ld see 
a worker earn less than $2 an hour. 

Banksia Grove 29% 71% 

Bundaberg 20% 80% 

■ $3 to $5 ■ $6to$9 ■ $19 Plus ■ Unde r $2 
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Figure 12. Lowest piece rates per location 

NewsMail 
Backpackers visiting Bundaberg underpaid, 
exploited: report 

DNEWS . · k' 
Local growers say Bundaberg fruit pie mg 
reputation tarnishe~ by farm worker 

exploitation revelations 

Figure 13. Temporary migrant warning about 
exploitative piece rate in strawberry picking 

WARNING! Stay away from A&A Berries in Beerwah, Queensland. 
It 's strawberry picking so you can probably understand why, •• 
- Piece ra te sometimes less than $1.30 a kg, a t ray is about 2kg 
• You have to pay S150 upfront and then a $200 bond on top ot 
that for a shit room 
• work even when it's raining whlch makes It lmposs1ble to push 
the trolley. You st ill get told to si t down and try to push it 
though ..• honestlY It 's so hard 1us-t 10 gtu the trolley moving 
through the mud never mind focusing on picking forget that 
- As it 's piece rate you don't got paid for the 20 minutes it can 
take to weigh your strawberries or anything else I'm between 
picking 
- Sometimes there is barely any strawberries on the row you get 
told to pick 
- Can speak for all houseshares but when I f irst got there I wu 
expected to sleep on a mattress that had bloo-d on II & without a 
duvet 
- The supervisors threaten you, I've auached scroonshots 
- The supervisors call everyone for n 10 min umeeting•• to waste 
time. They got paid by the hour. So if everyone Is working fast , 
they'll cnll everyone over and repeal the same things Mdon't pick 
green" "remember to pick rubbish" Ndon't m,ss any# 
- Thores obviously many more reasons why you shouldn' t do 
strawberry picking or work lor A&A berries especially but I can' t 
be bothered lo list them all. I wouldn't recommend working tor 
u,em at all EVEN if you only need your 88 days and no money. 

1. Caboolture: 0.56 

2. Beerwah: 1.4 

3. Bundaberg: 1.68 

4. Stanthorpe: 1.68 

5. Mildura: 1.8 

6. Coffs Harbour: 1.86 
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Underpayment piece rate 
vs ads language 
As ment ioned p reviously, the majo ri ty of reviewed 
ads were writ ten in English (59%), following by 
Japanese (20%), Chinese (11%) and Korean (10%). 
See, Figure 5. However, the ana lysis does not 
suggest piece rates were substant ia lly lower in 
ads written in languages other than English. 100% 
of the ads in Chinese advertised p iece rates that 
would not allow a worker to earn the national 
minimum wage, as d id 98% in Japanese, 96% in 
English and 88% in Korean. 

Figure 14. Underpayment piece rate per language 

English 4% 96% 

Japanese 98% 

Korean 12% 88% 

Ch inese 100% 

■ $19.84 Plus ■ Under $19.84 
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Migrant workers views on piece rates 

' ' 
'' 
'' 

Piece rates are a form of abuse. We don't earn much, and farmers should be forced to 
pay a minimal hourly wage. They could provide incentives to make us work more, but 
we should all be paid a minimum wage. 

Please be fair to all humans in Australia, no matter which country they're from! Please 
set clear rules for paying hourly rates for all pickers! No more piece rates! No more 
grey areas, which allow dodgy contractors to do the wrong thing! Please do the hiring 
directly and don't try to hire 'contractors' in order to avoid paying taxes! 

Lots of blueberry farms in Coffs Harbor pay low piece rates. Plus, the fruit is sparse 
and they hire lots of people. They also post very misleading advertisements on every 
Facebook job seeking group. 
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Underpayment ads offering 
hourly rate 

Only 12% of the ads reviewed offered an hourly 
rate, w ith the average offered being $18.53. This 
is below the nat ional minimum wage of $19.84. 
The level of underpayment in the hourly rate ads 
is likely to be higher if compare with the relevant 
casua l award rates of $24.80 and $24.73 for the 
Horticu lture and Wine Industries, respect ively. 

These comparisons do not account for the required 
unpaid overtime reported by some workers due to 
weather cond itions. 

In almost 70 percent of ads offering an hourly rate, 
the wage was below the Nat ional Minimum Wage. 

~jobacttve --l>r-

.., Harvest ~ .... :, 
From grape haivestiog io the Hunter Velie,, to mengo 
plcl<:ing in Darwin ... you could be among the tho1JS.ands of 
people who tlnd wor1c each year helping to brkig In 
Australia's fruit and ~etable harvests. 

Expo,e the Ha,.,..$1 Tmll 0. 

Figure 15. Percentage of underpayment -
ads offering an hourly rate 

32% 

68% 

■ Below minimum wage 

■ Minimum wage or above 
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Figure 16. Examples of ads offering hourly rates 
below the minimum wage 

If anyone is looking to complete their 88 days visa then hmu. 

The farm I'm working at for s1rawberry picking is piece rate but 
you will earn $1 7 an hour minimum wage if you don't earn more 
doing piece rate due to covld 

Location: landsborough/Glass house mountains 

r/) Like 

What state? 

Ute Reply 8 _. 

'+ 2 replies 

0 Comment 

18 comments 

I:> Share 

How will you earn $ 17 an hour minimum if its piece 
rate? 

ltke Reply 8 "' 

'+ 7 replies 

Minimum wage is $19.84 
ltke Reply e "' o s 
'+ 1 reply 

0 2 

Spru,J•alr.111l,MtJ-
Sp«ifk po1llloai 'Ttch.nidaJ•~"Wff"rJx"t' cutta.01 pvpcii 

c-JIIUlr -...., c .. ,,_ 
Xalun of lh• wur\: Ualimiood 
\11,.a lollilll: 1:IIJmllal 

1'.c...W 
ffl(ulmnmt>. 
:-..-.., m:noi,.,s-poop1c 
SlQ11Rl111Wdioa: DD 

87\ll ... lit-'"'f': l'ltl 

~IIK-n; 

c._, ....,.,., 
\\..au.o, 

l.i•< ,.,........ ... '<lorlUll!-V(C>!fl_,.lp,<t -..p 

k<ldlbkr, \kJlluumr Sptdllt pmllJoa, P'awr 

A<Wlit.rair 

rnc:ulrni..rftki 

phollr, 

QQ: 

l!nl,mutJ 
F.xpttlen"" 
..,.1111 ........... 

.... ,_, 
~<Chatt 

Nciin«d<J 

[ Recruitment I ft:Hi!.~g]!IIJffl rrtntitnwpl 

Other forms of exploitation 
Accommodation 
Due to the lack of regulat ion of secondary services, 
the bundling of wages to secondary expenses 
such as food, t ransport and accommodation are 
common pract ice across the industry.5 These 
arrangements do not g ive the worker the option 
to choose more suitable or affordable opt ions to 
cover these services. Migrant workers are of ten 
left with high fixed costs. which obligate them 
to rema in in those jobs to be able to pay for the 
secondary services. 

Figure 17. Example of accommodation provided 
charging $165 per person weekly 
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Other common practices identified during the 
round of interviews of workers conducted by 
Unions NSW include: 

• requesting the employee to take the 
employer's choice of accommodation as a 
condition to receiving the job; 

• contracts requiring disproportionate upfront 
payments of bonds and rent; 

• accommodation that does not comply with 
tenancy and safety laws; and 

• misrepresentation of accommodation quality 
and their rates. 

Unions NSW audit found 74% of the ads included 
a fixed cost for accommodation provided by the 
employer. These ads did not give employees the 
option to make separate arrangements. 

Figure 18. Ads offering accommodation 

26% 

■ Accommodation 

■ No Accommodation 

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



Sexual harassment 

Unions NSW audit confi rms academic research and 
media stories of sexual harassment perpetrated by 
employers.6 The audit observed a proliferation of 
Facebook posts created by migrant workers to 
provide mutual support and warn others about 
events of abuse. These social media posts uncover 
a lack of p rocesses that are both appropriate and 
safe for temporary migrant workers to report 
sexua l harassment and other forms of abuse. 
Migrant workers in remote areas are constantly 
seeking help, although confused about the correct 
avenues and available assistance. There are also 
reports of local authorities in regiona l and remote 
areas not dealing with complaints of sexual assault 
o r harassment (Figure 19). 

Impact of COVID-19 
Temporary migrant workers have been severely 
affected by COVID-19 and government related 
responses. They have not received any form of 
financial support during the crisis with many 
sufferi ng severe financial hardship. 

A large- scale survey of over 5,000 respondents 
conducted by Unions NSW between late March 
and mid- May 2020, indicated that working holidays 
visa holders were one of the demographics most 
impacted by job losses in the early stages of lock 
down. Close to 70% of farm workers surveyed 
reported to have lost their jobs during the crisis.7 A 
reduction in the number of hours also impacted 13 
percent of farm workers.8 

Facing government restrictions and d ifficulties 
maintaining a source of income to meet thei r 
basic needs, a considerable number of working 
holiday makers left the country. The Department 
of Home Affairs estimated that around 28 percent 
of working holiday makers have left Australia 
between March and June 2020.9 

This finding is consistent with media reports 
between late March and April, exposing the 
mobilisat ion of backpackers to rural Australia 
in search of farm work due to the collapse of 
hospitality jobs in cities.10 Whi le fa rm ers also had to 
cope with the security restrict ions that p revented 
them from offeri ng jobs to al ready displaced 
backpackers, the latter had to face the imminence 
of homelessness and inability to meet their most 

Figure 19. Temporary migrant reporting sexual 
harassment 

FARMER AND HARASSMENT 

I post this 1ex1 to warn people about a farmer located not far from 
Mareeba. I won't go into the details or wh;it he did but he's a big 
passive aggressive pervert . Fortunlttely, I managed to escape 
from his farm. 

I went to the police station today and although I was received by a 
very nice woman, unfortunately thoy e.anno1 do anything without 
proof. I saw ,mother girl's post today who fell into this guy's trap 
and she dared to say what he did to her ( he did to me pratty 
much the s.ame) So SHARE A MAXIMUM THIS POST ANO HERE IS 
THESE INFORMATION 

Beware and be safe A 

O·· n 31 commPl'l!I 6 sharei. 

basic needs. Ult imately, the difficult situation faced 
by backpackers force them to depart Australia, 
a decision that contributed to the horticulture 
industry's strugg le to find a labour force for the 
2020-21 fruit and vegetable season. 

Despite Australia depend ing on this labour to 
sustain economic growth, temporary migrants 
were denied financial support during the 
COVID-19 crisis . This is a government policy 
which has d irect ly impacted labour sources in 
regional and rura l areas. 

Furthermore, despite the claimed labour 
shortages, new forms of exploitat ion have been 
incent ivised by the government's lack of support 
for working holiday makers. Unions NSW audit 
identified a proliferation of socia l media forum 
ads offering work for accommodation and food 
only (Figure 20). 

Hundreds of social media groups were created in 
every state to control homelessness and labour 
shortages through the move from systematic 
underpayment to unpaid work. This finding is 
consistent with an academic survey conducted by 
the University of New South Wales (UNSW) and 
the University of Technology Sydney (UTS) on the 
impact of COVID-19 on temporary migrants, 11 in 
which 29% of backpackers reported since 1 March, 
they had performed work in return for food and 
housing rather than wages. 
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Figure 20. Example of a backpacker group offering work for accommodation 

Hollo i>cllUliU """l!IO! 
We•• needol........,.. IO holp us cn aw 7 acre t•m., ~ ,_ G)'ffl04I! 
wa Mid~"'"'~ g.,._al)"¥0-l'l1~• rnow,;,g, rn,n;, ~ 1\!rlet'IQ. tMding ..,,,~ 
onopcu,g mac:odamoO's and MJngl>'S-
W.. •• ._,~ IOllf .....,..o11n<;j1ho l.rn- so,el#yWOlld be9o•I IO kM,-.0000 
witti'""4'-.lccn~ru<:-~-•~-Beollltto,., coob •t<e l'llmmot, or•, 
UW etc. 10 be ... Co ,_ tnllHIIHffllf" .. al lnll>o,·1 ate. hi/I] Yl.:h clomallli<M, OIC. 

ElKt11c.iflll""'~~ourd-.4dbe 111-blgowbcn.1111 

'l'ou ~t10S1ay ond 9ltor rreean:lonio'fourbearu11'1•mswra.Nldngo MaYO• bttrMCh 
.,. •cund U1& ,,,. a1u1r I IWd dil'/1 --~ we w,1-. o.,, Alnal• SC>if11.,,., ... ,, 01 tir& ..,,tA 
y<ILJ and.,,_.., IO Jh.vc yooir eulturo • 
&.c«1MloniS 25 "°"'9 1-. 6 $)'S-k..1 dltf OlrMt, 
W1>'1< !Urd In momir.g-i. cool Md '"'"' l'llt .. IIMI att""'°"" kl 111<1 -~ ~ sw rm In tho 
r;rtt\: 01 1-a "<IP urdor UM> tr- In tt.. h.llM10Ck. 

Wo1<1;i1$otl4~~9.,,11lU..,._.Mlor>111ttT,.~gOlt~ ;; 

Must 'k• ......al• and clogs and ~n;og ditly .., W• cu...,ll', ~ 
t.E-Ct.t.t.t 
., . 
V.,J.t 
&&&JIUt,&&&a&& .... . . 
O whoMSll'lll'lelod 

Pte•~• ccn11e1 

0 0 

Discrimination 
Unions NSW audit also found an increase in the 
number of backpackers reporting through social 
media channels they had been the v ictim of 
workplace d iscrimination. Hundreds of Facebook 
posts reported abusive language and mistreat 
by their employer based on their nat ionality. This 
find ing is consistent with the UTS and UNSW 
survey f inding that 1,600 of the 5,000 surveyed 
respondents had experienced racist 'verba l 
harassment. physical abuse or being shunned in 
public spaces. workplaces and housing.'12 

-t:.clU,._.ta.F-lwt. 
~.t.---•CLO 
wi.a. ... , .,n 
&:ffl-'ll.:""'8N 
..,,.. ........ M: 
~·•uat111 Ai>-M 

WWW.ADOPTABACKPACKER.COM 

Figure 21. Facebook post, working holiday maker 
reporting discrimination 

If you 110 to 1.1,ldun. don't go lo "°'~'flll llostcl 
I jusc wane 10 jl\lre my ~~l)Ni4!11C<> Ha guiid~ ta soml!O/Wl else ll)ling 10 8\/'0id ,1 and 
not ••ting tM 91non tNt I ••• The O-A' '"'' of l hc, work ng hostel 11 calle<I Jim. tor 
Sllrten. he CMrgtd us In • •0rblCIM ""°" '°' · · •~Ing 11, ...... llh Ille 0b'oOU1 P,Offll .. 
of 9tt11ng us a Job. The lfflt w:a, 170, cnzy, lo live 1n M1ld\Jr~. \¥htn no·,hing 1$ 
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Recommendations 
Piecework rate abolishment 
The government's recent policy changes are 
focused on addressing claimed labour shortages 
in regional areas.13 The new measures concentrate 
on diversifying the regional workforce allowing 
international students to work more than 20 hours 
if performing farm work and giving junior workers 
receiving youth allowance incent ives to work on 
farms . However, the experiences of young workers 
reveal the policy focus should be about combating 
labour exploitation, poor working conditions 
and wage theft from dominat ing the Australian 
horticulture industry. Young Australians who 
undertook the experience to do fa rm work stated 
it was impossible to make over $1,000 a week and 
characterised the job as physically demanding, 
with health and safety risks.14 Many reported that 
hostel costs were higher than the wages earned 
under the piece rate agreement. 

The Horticulture and Wine Industry awards should 
be amended to abolish piece rates. Unions NSW's 
audit, academic research and media coverage have 
provided compelling evidence to demonstrate 
that despite the claimed piece rate benefits 
to incentivise higher p roductivi t y, instances of 
employees working under piece rates earning 15% 
or 20% more than the relevant hourly award rate 
are less than rare. 

Research has consistently shown over the years 
that piece rate agreements are systematically 
misused to pay workers below the minimum 
wage. The employees' preference to earn an 
hourly rate is evidenced in Unions NSW audit 
which showed an increase in the number of ads 
offering an hourly rate during August. a month 
in which there was an increase in the number of 
positions advertised, suggest ing a higher demand 
for workers ( Figure 22). 

Figure 22. Number of ads offering an hourly rate per month vs number of ads per month 

Jan Feb March April May June July Aug Dec 
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Recommendations 
Visa reform 
The exploitation of workers and wage theft in the 
horticulture sector is a significant policy and rights 
issue. Temporary migrants under the working 
holiday maker program undertake most of the 
work in the horticulture sector, whist being a very 
vulnerable group subject to abusive employment 
practices and poor and unsafe working cond itions.15 

The requ irement for working holiday makers to 
undertake 88 days of regional work to receive a 
second-year visa or 6 -months to attain a th ird ­
year v isa intensif ies the employer's power and the 
vulnerability of temporary migrant workers, who 
are afraid to report exploitation for concern of a 
negative impact on their visa. 

The Fair Work Ombudsman inquiry into the 417 
Working Holiday Visa Program acknowledged the 
88- day requirement has facilitated the extensive 
exploitation of workers highly dependent on 
employers to comply with their v isa conditions. 

The requirement has facil itated workers to work 
for less than the minimum wage and increased the 
exposure of migrant workers to unsafe situations. 
Extremely long working hours, hazardous work 
environments. discrimination, sexual harassment 
and other criminal offences are a frequent 
occurrence in regional worksites. 

The conditioning of a migratory status to the 
performanceofworkthroughsecond-andthird-year 
visa extensions makes employees in the horticulture 
industry targets for exploitation from contractors 
and recruitment agents.16 Visa extensions without 
proper and regular oversight and monitoring of 
working conditions will favour and perpetuate non­
compliance of labour standards and workplace 
regu lations in this industry. The requirement for 
working holiday makers to undertake farm work to 
extend their time in Australia should be abolished 
in its current form. 
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Conclusions 
Unions NSW audit confirms the systematic 
exploitation of workers in the horticultural industry 
aided by the p iece rate system. Despite arguments 
p iece rates encourage higher productivity, 
research consistent ly shows employers' preference 
for piece rates, to systematically pay workers 
below the minimum wage. The government has 
m istakenly focused on diversifying the regional 
workforce to ensure labour supply for horticultura l 
businesses. However, the focus should be shifted 
to addressing poor working conditions and wage 
theft. Any other measures will be ineffect ive at 
attract ing a workforce towards an industry with 
a reputation for underpayment and exploitat ion. 
Piece rates shou ld be replaced by a m inimum 
hourly wage for horticultural workers. 

Temporary m igrants on working holiday 
maker visas perform the majority of work in 
t he hort icult ural industry and are especial ly 
susceptible to poor employment cond itions, 
underpayment and abusive practi ces from 
employers. Most are afraid of negative impacts 
upon their visa if they report exploitation. The 
requirement for working holiday makers to 
perform farm work to gain a second or third year 
visa extension should be abolished to ensure that 
m igrant workers can enforce t heir r ights. 
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About Migrant Workers Centre

The Migrant Workers Centre (MWC) is a non-profit organisation open to any 
workers in Victoria who are born overseas. The MWC assists and empowers 
workers from emerging communities to seek long-term solutions to migrant worker 
exploitation. The centre organises workshops, conducts research, develops policy 
recommendations, and bridges language barriers that limit workers› access to 
information.

About Unions NSW

Unions NSW is the peak body for trade unions and union members in New South 
Wales, with 48 affiliated trade unions and Trades and Labour Councils, representing 
approximately 600,000 workers across New South Wales. Affiliated trade unions 
cover the spectrum of the workforce in both the public and private sectors. Unions 
NSW aims to create a fairer and just society and actively campaigns to improve 
workplace pay and conditions for all workers in New South Wales, regardless of their 
linguistic or cultural background.

In 2019, Unions NSW, in partnership with the Immigration Advice and Rights Centre 
(IARC), created Visa Assist, a non-for-profit service which provides free immigration 
advice and legal support to migrant workers in New South Wales who are union 
members. Campaigns led by Unions NSW under the Visa Assist umbrella have 
engaged over 20,000 migrant workers. The Visa Assist program has also provided 
over 500 legal services since its creation a year ago. 

Acknowledgements

The Migrant Workers Centre (MWC) and Unions NSW respectfully acknowledge 
Australia›s Aboriginal and Torres Strait Islander community and their rich culture and 
respect their Elders› past and present. We acknowledge Aboriginal and Torres Strait 
Islander peoples as Australia›s first peoples and as the Traditional Owners and 
custodians of the land and water we rely on.

We recognise and value the ongoing contribution of Aboriginal and Torres Strait 
Islander people and communities to Australian life and how this enriches us. We 
embrace the spirit of reconciliation, working towards the equality of outcomes and 
ensuring an equal voice.

We also acknowledge and respect the Traditional Owners of lands across Australia, 
their Elders, Ancestors, cultures, and heritage, and recognise the continuing 
sovereignties of all Aboriginal and Torres Strait Islander Nations.

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



                

3

EXECUTIVE SUMMARY
Labour is vital to the Australian horticulture 
industry. Seasonal variation and the transient 
nature of the work makes the farmworker 
population difficult to measure. It is estimated 
that approximately 142,000 people work in the 
horticulture industry. Fruit grape and nut farms 
employ around 104,000 workers and vegetable 
farms employ 38,000 workers. Over 40% of 
the workforce are on temporary visas, including 
Working Holiday and Seasonal Worker Program. 
The total number of temporary visa holders 
working in the sector ranged from 65,000 in 
February 2019 to 44,000 in October 2019. The 
demand for overseas workers is relatively high, 
particularly in remote areas.  

Over the years, we have often heard that 
migrant workers are vulnerable to exploitation, 
particularly in the Australian farm sector. The 
high demands for labour during the harvest 
season have led to increased use of the 
temporary workforce. Since the mid-1990’s, 
the Australian government has introduced 
temporary visa schemes to fulfil the workforce 
shortage. However, the demands-driven 
and employer-sponsored designed program 
inevitably gives employers too much power and 
puts too many roadblocks in front of workers 
trying to report any workplace misconduct. The 
Senate Standing Committee Inquiry (2016) also 
raised concerns that migrant workers may fear 
repercussions when relying on their employer to 
sign their visa application forms and ensuring 
they comply with their visa restrictions. 

A significant amount of research , reports , 
and a number of parliamentary committees 
have been explicit about the widespread 
noncompliance with workplace laws and the 
poorly regulated labour market in the Australian 
horticultural sector. The vulnerability of 
temporary migrant workers arises from a series 
of overlapping mechanisms that contributes to 
their precarious status, including dependence 
on a third party for the right of residence, 
authority to work and social security network .

During the COVID pandemic in 2020, the 
Migrant Workers Centre (Victoria) and Unions 
NSW organised an online backpacker forum 
where people on temporary visas reported being 
stranded in Australia when country borders 
closed. The Australian government provided 
no social safety net support whatsoever. 

During the forum, participants raised a range 
of issues including a lack of COVID safety 
measures, unsafe work practices and low 
wages connected with the piece rate system. 
The National Horticulture Industry Piece Rate 
Survey was conducted to build solid evidence on 
the working experience of horticultural workers, 
focusing on piece rate worker groups across 
a variety of crops, exploring their rates of pay, 
other entitlements and common grievances 
that occur during employment.

More than 1,300 workers completed the survey. 
52% of the respondents were female and 44% 
were male, from 54 countries, across 6 regions. 
The survey results indicate that piecework pay is 
commonly applied in the Australian horticultural 
industry; up to 91% of survey participants had 
been paid by piece rate. The majority, 84%, of 
survey participants, were on temporary visas, 
with 89% being on a Working Holiday or Work 
and Holiday visa.

The Horticulture Award requires employers and 
employees to have genuinely agreed to piece 
rate work. Our survey evidence is that many 
employers fail to comply with this requirement; 
63% of respondents were not given a choice 
between piece rates or being paid an hourly 
rate. 34% said they had never signed a piece 
rate agreement. 

Piece rate workers’ daily working hours are 
unpredictable, and this variability contributes to 
income instability and employment insecurity. 
On average, the maximum and minimum daily 
working hours shown are highly irregular; the 
maximum daily working hours across all crops 
was 20 and the minimum was 1.

The National Horticulture Industry Piece Rate 
Survey results demonstrate that wage theft 
is widespread within the horticulture industry 
and experienced under both payment systems, 
hourly rate and piece rate, although it was more 
severe amongst those being paid by piece 
rate. The survey results revealed that 78% of 
horticulture workers were underpaid.

Lastly, a significant proportion of survey 
respondents stated that they had experienced 
work-injuries, discrimination, bullying, sexual 
assault or harassment at work. Many had 
also experienced problems with exploitative 
transport arrangements and the overpriced, 
unsanitary and overcrowded nature of employer-
provided accommodation.
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KEY FINDINGS

An overwhelming majority of the survey respondents were victims of wage theft.

	• 78% of the survey respondents were underpaid at some point when working in the horticulture 
industry.

	• Survey respondents were more likely to experience wage theft when being paid a piecework 
rate. 80% of participants were underpaid when getting paid a piece rate, while 61% were 
underpaid when earning an hourly rate. 

	• Underpayment levels were severe. Piece rate workers reported, in some instances, earning 
less than $1 an hour. 15% of piece rate workers indicated earnings between $0 to $7 an 
hour, 29% earned $8 to $11 an hour, 19% between $12 to $15 an hour and 16% earned $16 
to $19 an hour. Only 11% were paid $20 to $23 an hour. Contrary to suggestions that the 
piece rates allow workers to earn above the minimum wage, only 2% reported earning $26 
or more an hour.

	• The lowest daily wages were reported by piece rate workers employed on grape and zucchini 
farms, earning an average $9 per day, followed by blueberry farm workers $10 per day, 
melons $18 per day, watermelons $21 per day, tomatoes $23 per day, and strawberries $24 
per day. 
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A significant number of workers in the horticulture industry have not only experienced 
wage theft but have been exposed to other insecure and unsafe working conditions 
that intensify the precariousness of their employment. 

	• 71% of survey participants were employed as casual employees.

	• 63% of respondents were never given a choice between piece rate or hourly rate. 

	• 34% stated that they never signed a piece rate agreement.

	• 12% of respondents reported having worked as many as 20 hours a day under piece rate at 
least once, while 25% of respondents reported having had shifts as short as 1 hour a day.

	• Survey participants were given a multiple-choice question to identify the employment law 
issues they had experienced when working in the horticulture industry, if any. Of those who 
answered the question, 49% reported problems related to accommodation and transport, 
26% reported issues relating to employer breaches in work health and safety laws and 35% 
stated grievances related to discrimination, harassment, and bullying.
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RECOMMENDATIONS

Recommendation 1. The Fair Work Commission should amend Clause 15.2(i) of the Horticulture 
Award 2020 to guarantee that all workers in the horticulture sector are paid at least the applicable 
minimum wage, including any overtime rates that would be applicable even when engaged on 
piece-rate agreements.  

Recommendation 2. The Fair Work Commission should remove clause 15.2 (e) of the Horticulture 
Award 2020, which currently removes for piece rate workers entitlements to ordinary hours of 
work and rostering arrangements, meal allowance, and overtime.

Recommendation 3. Introduce an enforcement program targeting backpackers’ accommodation 
to combat widespread non-compliance with state and local government housing laws.   

Recommendation 4. The federal government should provide workplace rights information in 
regional areas where the horticultural industry has a significant presence, funding trade unions 
and community legal centres to deliver information sessions on workplace rights regularly in 
community languages.

Recommendation 5. The federal government should strike out the restrictive and inequitable 
conditions that apply to various temporary visa schemes, which in practice prevent visa holders 
from exercising their workplace rights and fighting against discrimination and exploitation. 

Recommendation 6. The federal government should introduce a sustainable temporary visa 
scheme that provides a pathway to permanent residency, to prevent visa holders entering an 
endless bureaucratic roundabout that is exposing them to visa status vulnerability.

Recommendation 7. The federal government should criminalise wage theft, including where 
employers have breached, falsified, or failed to apply payslip and record-keeping obligations 
in order avoid workers’ entitlements, superannuation, and taxation obligations. The federal 
government must ensure all workers are well-protected and can exercise their workplace rights 
and be free from workplace discrimination. 

Recommendation 8. The federal government should introduce a national labour-hire licensing 
scheme. This scheme should be based on the best practice of the existing models in Queensland 
and Victoria. 

Recommendation 9. The federal government should expand the social safety net to cover all 
temporary migrant workers. Civil society organisations, including trade unions, migrant community 
organisations, and community legal centres, should be assisted with adequate funding to extend 
their services to migrant workers and meet their social, economic, and cultural needs. 

Recommendation 10. The federal government should establish a migrant workers hub in regional 
areas where the horticultural industry has a significant presence, allowing migrant workers to 
seek assistance or make an enquiry about their workplace exploitation, harassment, or injury, 
which would enable them to access the national justice system.   
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1. INTRODUCTION
Horticulture workers are frequently subjected to exploitation. Migrant workers and temporary 
visa holders are one of the worker cohorts most likely to experience exploitation. We found many 
complaints where temporary visa holders were paid less than the Award minimum and subject 
to extremely long working hours. We also identified widespread exploitation in the horticulture 
industry, significantly within labour-hire and supply chain networks. Furthermore, workers are 
often reluctant to report employer misconduct for fear of jeopardising their visa status. 

Workers earning a piece rate are struggling to earn a living wage. Many workers are forced to pay 
exorbitant prices for accommodation and transport provided by their employers. Such oppressive 
conditions are, at times, endured because of the need to meet requirements for a visa extension.

During the COVID-19 pandemic crisis, Australia›s border shut, resulting in grower apprehension of 
workforce shortages during the harvest season. This report shows that with increased demand, 
improving industrial compliance is key to improving labour supply. 

In June 2020, the Migrant Workers Centre (Victoria) and Unions NSW collaborated with several 
grassroots organisations to host an online backpacker›s forum.  During the session, backpackers 
raised concerns over piece rate work. Workers reported a lack of information from the government 
about their work entitlements, leading them to make uninformed decisions when accepting 
piece rate work opportunities. They also described the many difficulties commonly experienced 
when making a complaint to the Fair Work Ombudsman or other organisations about workplace 
grievances and disputes. As a result, the Migrant Workers Centre (Victoria) and Unions NSW 
launched the National Horticulture Industry Piece Rate Survey in September 2020.  

1.1 Methodology

The survey was conducted online and was open for responses from late September 2020 until 
late February 2021. The survey was distributed through Migrant Workers Centre and Unions 
NSW social media channels and to different migrant communities by email, online events, and 
social media platforms such as Line, Kakao Talk, WhatsApp, and Facebook. Researchers and 
volunteers from diverse linguistic and cultural backgrounds led the survey distribution to ensure 
participation from different demographics. The survey was presented in Chinese and English.

The survey examines workplace relations in the Australian horticulture industry, particularly 
piece rate arrangements. We adopted the quantitative survey research method and asked the 
participants to provide their contact details to follow up with in-depth interviews if they wished to 
share their personal experience in more detail. The report is structured along the following three 
main themes.  

First, the participants were asked for their age, nationality, gender identity, current visa status, 
and whether they worked in the horticulture industry and the location of their work.

Second, the survey asked participants about piece rate agreements and other employment 
conditions. Then, we asked participants about their experience working with specific crops. 
Questions were focused on 34 crops that we identified in previous research as more commonly 
advertised through social media platforms and websites. Participants were asked what role they 
performed when working with specific crops, how their employer calculated the piece rate for the 
specific crop, the farm›s name, and location.
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Finally, participants were asked about their employment type and their wages more generally. 
Questions also explored other employer misconducts and grievances that respondents 
experienced during employment. 

1.2 Participants demographic 

More than 1,300 people participated in the survey. 1,001 responded that they have been working 
on the Australian farm in the last two years. Our analysis focuses upon the responses of these 
1,001 farm workers. Top three ages of respondents were: 28 years old, (12%), 30 years old, 
(12%) and 29 years old (11%). 

Figure 1 : Age group 
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52% of the respondents were female and 44% male, with the remainder (3%) preferring not to 
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Participants were from 54 countries, across 6 regions. The top 5 most common places of origin 
were Taiwan (36%), Malaysia (6%), Chile (5%), Hong Kong (5%) and United Kingdom (5%). By 
the geographical region and Continent, 58% were from Asia, 19% from Europe, 8% from North 
America, 10% from South America and 3% from Oceania. 

1.3 Visa status when working In the hortlculture Industry 

The majority of participants, 84%, were on a temporary visa. 11% were Australian cit izens and 

5% were permanent residents. 

Figure 2: Visa status when working in the horticultural industry 
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There are seven major visa categories listed under immigration guidelines. From previous 
temporary migrant worker reports, FWO's annual report and our experience assisting workers 
in the industry, we have identified the following eleven temporary visa holder categories most 
likely to undertake farm work when in Australia. 

64% of participants were on a Working Holiday visa, 25% were on a Work and Holiday visa, 4% 
were on a Bridging A visa, 1% were on a student visa, 1.4% were on a student dependent visa, 
and 1% were seasonal workers, with another 1% being undocumented workers. 
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Figure 3: Visa holder category working in the horticulture industry

1.5 Temporary visa category while working in the horticultural industry and 
current visa category

731 survey participants held a temporary visa when working in the horticulture industry of which 
723 were still in Australia at the time of responding to the survey. The survey results indicate 
most temporary visa holders remained in the country. 

711 (97%) participants indicated that they remain on some form of temporary visa. 609 (84%) 
continued to hold visas of the same visa category. 89 (12%) participants transferred to another 
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residency visas or the Provisional Partner visa. 
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1.6 Location when working In the hortlculture Industry 

429 participants identified their location when working in the horticulture industry. 31% of 
participants were in NSW, 29% of participants were in QLD, 19% were in VIC, and 6% were in SA. 
TAS had 5% of survey participants. 1% of participants were in NT. 

Figure 4: Location when working in the horticulture industry 
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2. �PIECE RATE EMPLOYMENT ARRANGEMENTS 
IN THE HORTICULTURE INDUSTRY

The following section examines piece rate work undertaken on farms. We asked about employment 
arrangements including the employment type, locations, and whether the farmers provided a 
choice between hourly rate and piece rate. We also asked if workers signed an agreement if they 
undertook piece rate work. 

After reviewing and searching the most common social media platforms and websites that 
temporary migrant workers use for job matches, we identified the 34 most common crops in the 
industry. We asked the survey participants about the type of harvest roles they performed, how 
the farmers calculated the rate for these crops, the workers› daily working hours, and the amount 
they picked, packed, and harvested. We also converted their daily earnings to the hourly rate to 
compare their earnings with the legal hourly minimum.

2.1 Piece rate and employment arrangement 

When working in the horticulture industry, have you ever been paid by piece rate? 

91% of participants stated they had been paid under piece rate work arrangements when working 
in the horticulture industry. 9% had never undertaken piece rate work. The following survey 
questions involved a series of details about piece rate arrangements. 

Figure 5: When working in the horticulture industry, have you ever been paid by piece rate?
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Were participants offered a choice between piece rates and hourly rates?

63% of respondents were not given a choice between piece rate or hourly rate, and 29% of 
respondents considered it positive. 

Figure 6: Given a choice between piece rate or hourly rates
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Figure 7: Were you sign the piece rate agreement with your employer? 

Employment type when working in the horticulture industry

70% of the survey participants were employed as casual employees. 11% were full-time 
employees, 7% were part-time employees, while 5.7% claimed they were ABN workers. 5.7% of 
participants were unsure what type of employment they had.

Figure 8: The employment type when working in the horticulture industry

2.2 Piece rate arrangement within different crops and the harvest roles 
undertaken
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Which type of crops workers performed work on under piece rate arrangements

1,140 responded (multiplied) to the crops on which they performed work in harvest roles under 
piece rate arrangements. From most common to least: strawberry (179), blueberry (175), grapes 
(106), raspberry (87), and apple (74), cherry (62), melon (54), lychee (46), tomato (33), peaches 
(29), capsicum (23), banana & mango (21), dragon fruit (19), blackberry (15), pears (14), almonds, 
zucchini & avocado (13), small-capsicum (12), potato (11), onion (10), mushroom, broccoli & 
prune (8), eggplant & sweet potato (7), pumpkin & pineapple (6), asparagus and garlic (3).
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Figure 9: Which type of crops workers performed work on under piece rate arrangements
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the horticulture industry. There were 1,397 respondents (multiplied) who responded to the 
survey question. The most common harvest role they undertook was picking crops with 63% 
of respondents, followed by packing at 27%. 5% responded they had performed weeding. 5% 
performed pruning. 1% of respondents performed a pollinating role. 

Figure 10: Type of harvest roles workers performed
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Figure 11: Location when working under piece rate 
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2.3 Average working hours and dally earnings under piece rate arrangements In 
the Australlan hortlculture Industry 

How many hours did you work per day under piece work arrangements when working with this crop? 

In total , 941 survey participants completed the survey questions about daily working hours. The 
average working hours for piece rate workers was 8.47 per day. However, the maximum and 
minimum daily working hours varied significantly. The number of working hours was unpredictable, 
contributing to income instability, which had numerous effects on workers' mental and physical 
health. 

In terms of the longest working hours per day, 115 (12%) responded that they worked a maximum 
of 20 hours per day when working at blueberry farms. 49 workers at melon farms worked a 
maximum of 19 hours per day. 8 eggplant farm workers and 12 almond farm workers worked up 
to 17 hours per day. 15 raspberry farm workers reported maximum working hours of 15 hours 
per day. A number of crop types had workers reporting a maximum of 14 hours worked per day, 
including dragon fruit with 18 workers, 55 for apples, and 45 for lychees. 13 workers working with 
watermelons, 12 with pears, 88 with grapes, 29 with tomatoes, 57 with cherries, and 6 at onion 
farms reported up to 13 hours per day worked. For the following 8 crops, workers performed 
up to 12 hours' work, including zucchinis (12 workers), small capsicums (11), capsicums (19), 
bananas (19), peaches and mangoes (22), mushrooms (5) and pumpkins (4). Those working with 
asparagus (4), pineapple (6), broccoli (8), macadamia (12) and avocado (11) worked up to 11 
hours' work per day. Sweet potatoes had 7 workers working up to 10 hours per day. Garlic (4) 
and potatoes (7) had workers working up to 9 hours per day. 

As for minimum working hours, 247 workers (26%) responded that they at least once worked only 
1 hour per day with the following crops: macadamia, zucchini , small capsicum, watermelon, pear 
and blueberry. 88 grape workers at least once worked only 2 hours per day. The following 7 crops 
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had workers who worked only 3 hours per day at least once: capsicum (19), tomato (29), lychee 
(45), blackberry (12), almonds (12), melon (49), cherry (47). 121 strawberry workers, 6 raspberry 
workers, and 55 apple workers worked only 4 hours per day at least once. The following 8 crops 
had workers who on at least once occasion worked only 5 hours that day: garlic (4), sweet potato 
(7), asparagus (4), broccoli (8), pumpkin (4), banana (19), eggplant (8), potato (7). A number of 
crops had workers working at least 6 hours per day: prunes (6), avocado (11), peach (22), dragon 
fruit (18), and mango (22). 6 workers at the pineapple farms counted minimum working hours 
at 7 hours per day. Lastly, onion (6) workers and mushroom (5) workers counted a minimum of 
eight hours of work per day. 

N Mean Minimum Maximum

Other crop 74 8.12 0 13

Macadamia 12 7.67 1 11

Zucchini 12 7.00 1 12

Capsicum small 11 7.45 1 12

Watermelon 11 7.82 1 13

Pear 12 8.25 1 13

Blueberry 115 8.13 1 20

Grapes 88 8.66 2 13

Capsicum 19 7.95 3 12

Tomato 29 7.79 3 13

Cherry 47 8.13 3 13

Lychee 45 8.22 3 14

Blackberry 12 9.67 3 15

Almonds 12 8.92 3 17

Melon 49 9.02 3 19

Apple 55 8.82 4 14

Raspberry 60 8.93 4 15

Strawberry 121 9.45 4 18

Potato 7 7.43 5 9

Garlic 4 7.50 5 9

Sweet potato 7 8.43 5 10

Broccoli 8 8.38 5 11

Asparagus 4 8.50 5 11

Pumpkin 4 9.00 5 12

Banana 19 9.16 5 12

Eggplant 8 9.25 5 17

Prunes 6 7.33 6 8

Avocado 11 9.36 6 11

Peach 22 8.14 6 12

Mango 22 8.50 6 12

Dragon 18 9.28 6 14

Pineapple 6 8.67 7 11

Mushroom 5 9.80 8 12

Onion 6 9.33 8 13

Total 941
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2.4 Rate scale range across all types of crops 

Participants were asked what they earnt daily when working with each crop under the piece rate 
system and the average number of hours worked daily. The analysis reveals that underpayment 
levels were severe, and in some instances, piece rate workers earnt less than $1 an hour.

15% of piece rate workers indicated earnings between $0 to $7 an hour, 29% earnt $8 to $11 
an hour, 19% earnt $12 to $15 an hour and 16% earnt $16 to $19 an hour. 

Only 11% of the survey participants were paid $20 to $23 an hour in their lowest paid job and 
8% earnt $24 to $25 an hour. Contrary to suggestions that the piece rates allow workers to earn 
above the minimum wage, only 2% reported earning $26 or more an hour.

Table 2: Rate scale range across all types of crops

Average daily income under piece rate crosses all crops

In this section, the survey participants informed us of their daily income when working under 
a piece rate arrangement. In total, 939 respondents provided figures across all crops; average 
daily earnings were $139.52. That indicates significant wage exploitation under piece rate 
arrangements. 47 survey participants responded that they went unpaid at least once when 
working on cherry farms. 602 (64%) responded that they have at least once experienced daily 
income of as low as $30. 139 respondents (14%) at least once only earned $30 to $50 per 
day, while 162 survey participants (17%) only earned $50 to $80 per day under piece rate 
arrangements. 

The lowest daily wages under selected crops were (from low to high): cherry $0, grapes and zucchini 
$9, blueberry $10, melon $18, other crops $19, watermelon $21, tomato $23, strawberry $24, 
lychee $26, pears $29, macadamia $30, peaches $33, broccoli $34, raspberry and pumpkin 
$37, blackberry $41, capsicum-small $43, sweet potato $45, prunes $49, mushroom and 
asparagus $50, apple $57, avocado and garlic $60, capsicum $61, almonds and dragon fruit 
$62, mango $72, eggplant $76, potato and pineapple $80, banana $83, and onion $122. 

 Frequency Valid Percent

$0 to $7 92 15%

$8 to $11 181 29%

$12 to $15 115 19%

$16 to $19 96 16%

$20 to $23 69 11%

$24 to 25 52 8%

$26 plus 11 2%

total 616

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



                

19

Table 3: The average daily income across all crops under piece rate 

N Mean Minimum

Cherry 47 143.57 0

Grapes 88 116.38 9

Zucchini 12 125.67 9

Blueberry 115 122.67 10

Melon 48 123.04 18

Othercrop 73 127.10 19

Watermelon 11 115.45 21

Tomato 29 137.00 23

Strawberry 121 130.64 24

Lychee 45 101.40 26

Pear 12 121.50 29

Macadamia 12 150.83 30

Peach 22 131.18 33

Broccoli 8 159.75 34

Pumpkin 4 126.75 37

Raspberry 60 143.75 37

Blackberry 12 144.33 41

Capsicum small 11 135.73 43

Sweet potato 7 153.57 45

Prunes 6 114.00 49

Asparagus 4 109.00 50

Mushroom 5 147.20 50

Apple 55 157.00 57

Garlic 4 146.75 60

Avocado 11 155.00 60

Capsicum 19 154.74 61

Dragon 18 124.67 62

Almonds 12 162.42 62

Mango 22 170.59 72

Eggplant 8 182.25 76

Pineapple 6 116.00 80

Potato 7 159.29 80

Banana 19 162.11 83

Onion 6 172.50 122

Total 939
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Average daily income converted with hourly rate. 

We cross-tabulated piece rate workers› working hours and their daily earnings for all crops and 
calculated their average hourly pay rate. With 937 respondents, the average hourly rate was 
$17.33. For up to 89% of workers across 26 different crops, their hourly pay rate was below the 
legal minimum for a full-time level 1 Horticulture Award employee. In fact, across all crops, the 
average hourly rate was below legal minimum hourly rates for casuals.  

The top 5 lowest average rates for crops were (from low to high): lychee ($12.10) asparagus 
($13.15), pineapple ($13.85), grapes ($13.90), and melon ($14). Notably, some workers 
experienced extreme wage theft. Some who worked with potatoes had at least once received 
zero payment, with grapes and zucchini ($1 per hour at least once), blueberry ($1.25), melon 
($1.50), and watermelon ($2.10) being almost as serious. 

Table 4: Average daily income converted with hourly rate

N Mean Minimum

Potato 7 22.9940 0.00

Grapes 88 13.9012 1.00

Zucchini 12 20.4605 1.00

Blueberry 115 15.8580 1.25

Melon 48 13.8966 1.50

Watermelon 11 18.4619 2.10

Strawberry 121 14.2224 2.40

Other crop 72 16.1864 2.71

Peach 22 16.9119 4.13

Broccoli 8 19.9972 4.25

Pumpkin 4 14.1866 4.63

Raspberry 60 16.5831 5.00

Sweet potato 7 18.6127 5.00

Dragon 18 14.6470 5.64

Tomato 29 17.5081 5.75

Avocado 11 17.4522 6.00

Apple 55 18.2181 6.00

Mushroom 5 15.1278 6.25

Cherry 46 18.4461 6.25

Prunes 6 15.5208 7.00

Asparagus 4 13.1523 7.70

Blackberry 12 15.2580 7.82

Capsicum 19 20.0152 8.00

Capsicum small 11 22.8030 8.00

Banana 19 17.9770 8.33

Lychee 45 12.0891 8.67

Pear 12 17.2646 9.00

Pineapple 6 13.8442 10.00

Almonds 12 19.0758 10.00

Macadamia 12 20.1689 11.33

Garlic 4 18.9792 12.00

Mango 22 20.7297 12.00

Onion 6 18.5444 12.20

Eggplant 8 20.0972 13.11

Total 937
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Wage theft and type of rate: cross-tabulation 

We observed that severe wage exploitation in the horticulture sector occurred regardless of 
whether the workers were paid by piece rate or by hourly pay rate. A total of 616 workers 
completed the survey question on the lowest-paid job they ever performed in the Australian 
horticulture industry. When compared to the Horticulture Award legal minimum, 31 workers at 
60.8% who received an hourly rate were the victims of wage theft, and 450 survey participants 
at 79.6% were underpaid as pieceworkers. 

Table 5: Wage theft and the type of rate: cross-tabulations

Comparing visa type to likelihood of underpayment when working in the horticulture industry

The cross tabulation below indicates temporary migrant workers are more likely to be underpaid 
when working in Australian horticulture sector. Out of 608 respondents 80.1% temporary visa 
holders were alleged underpaid, followed by 71.2% Australian citizens, and 63% of permanent 
visa holders are likely to be underpaid. 

Table 6:  Comparing visa type to likelihood of underpayment when working in the 
horticulture industry.

Visa type when working in the horticulture industry total

Australian 
Citizen

other permanent 
resident

temporary 
visa holder

underpaid 0 Count 21 0 10 101 132

28.8% 0% 37% 19.9%% within Visa type 
when working in 
the horticulture 
industry

21.7%

1 Count 52 1 17 406 476

% within Visa type 
when working in 
the horticulture 
industry

71.2% 100% 63% 80.1% 78.3%

total Count 73 1 27 507 608

% within Visa type 
when working in 
the horticulture 
industry

100% 100% 100% 100% 100%

lowest type total

hour rate piece rate

underpaid 0 Count 20 115 135

39.2% 20.4% within lowest type 21.9%
1 Count 31 450 481

% within lowest type 60.8% 79.6% 78.1%

total Count 51 565 616

% within lowest type 100% 100% 100%
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3. �JOB SEARCHING AND WORKPLACE ISSUES 
IN THE HORTICULTURE INDUSTRY 

The following section explores workplace relations in the horticulture sector. The participants 
provided details on how they found work, the state of workplace relations at their job, and the 
grievances arising from their work. 

3.1 Which sources do you usually use to find jobs in the horticulture industry? 
(Multiple choices) 

In this section, the survey participants were asked to provide information on the way they 
found jobs. In total, 719 respondents completed the survey questions. Up to 10.2% were using 
Facebook as their primary source to find work, 8.1% of job seekers found jobs through friends, 
2.5% contacted farmers for jobs, 2.4% sought work through labour hire websites, 2.2% of job 
seekers contacted labour hire companies directly, and 1.7% used other websites to locate jobs. 
0.8% of survey participants used Gumtree and 0.2% of users used Hojubada. 

Chart 1: Which sources do you usually use to find jobs in the horticulture industry

Which sources do you normally use to find jobs In the horticulture Industry? 

■ Facebook groups ■ Gumtree.corn ■ Hojubada 

■ l contactfarmersd irectly ■ l contact l abourhirecompaniesdirectly ■ Labourhirecompanywebsce 

■ Otherwebstes ■ Referralsfromothers 
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3.2 Other grievances 

Grievances related to employment in the horticulture sector 

The second part of the survey categorised grievances that occur at work. It asked participants to 
identify issues they had experienced, if any, when working in the horticulture industry. Grievances 
were divided into five groups.

The initial group of questions asked participants to identify whether they had experienced issues 
related to their wages and minimum entitlements, including having been paid less than they 
were owed, not being paid at all for a period of time, force to work very long hours, being paid 
in cash or not receiving payslips, not being paid penalty rates or casual loading, not being paid 
superannuation and the employer making illegal deductions from their payroll or asking them to 
provide an ABN. They were also asked if the employer borrowed their TFN for illegal purposes.

The second group of questions asked participants about employer breaches of work health and 
safety laws, including if the worker suffered an accident or injury at work and was forced to see 
the employer’s own doctor, the employer failed to pay workers compensation cover, or the worker 
lost their job as a result of being injured.

The third set of questions explored issues regarding accommodation and transport, including if 
they worked only for accommodation and/or food, were forced to take accommodation provided 
by the employer, forced to pay for overcrowded accommodation provided by the employer or 
forced to pay transportation fees.

The fourth set of questions aimed to identify whether participants had been victims of 
discrimination, harassment, or bullying. Additionally, participants were asked whether they were 
threatened with not being given payslips or signatures for second or third-year visa applications, 
to be reported to immigration or deported or not have their passport returned.

The final group of questions inquired as to other common issues experienced by horticulture 
workers, such as, whether they had paid fees to a tourist company, hostel or similar to find a job 
or had lost their job because of reporting employer breaches of law.

Overall, of those participants who answered the questions, 49% reported problems related to 
accommodation and transport, 26% reported employer breaches related to work health and 
safety laws and 35% stated grievances related to discrimination and bullying.

450 participants responded to the question. 84 workers indicated they had been underpaid, 
67 participants were not paid for some time, and 120 workers were forced to do overtime. 80 
workers were paid in cash or never received payslips. Furthermore, 117 survey participants 
were not paid penalty rates or casual loading. 98 workers alleged the employers failed to pay 
superannuation. 30 workers stated that their employers made an unlawful deduction from their 
pay. 17 workers expressed concerns over the employers asking them to provide an ABN, and 8 
workers alleged a tax scam where employers borrowed their TFN. 

In total, 116 workers reported work injury-related grievances. 24 workers reported suffering a 
work-related injury. 5 workers acknowledged that once they suffered an injury, their employer 
forced them to see an employer-nominated doctor. 11 survey participants reported that employers 
failed to pay workers’ compensation. 10 lost jobs because they were injured. 

222 survey participants reported issues with accommodation and transport. 13 responded that 

Migration Amendment (Protecting Migrant Workers) Bill 2021 [Provisions]
Submission 11



24 

they had worked in return for only accommodation and food and no remuneration. 62 workers 
were forced to accept accommodation provided by their employers. Of these, 54 participants 
reported that the accommodation provided by their employers was overcrowded. 49 workers 
paid for reportedly low quality accommodation provided by their employers and 44 workers were 
made to pay transport fees. 

160 survey respondents reported grievances related to discrimination, harassment and 
bullying. 48 workers experienced discrimination and 32 had been bullied in their workplace. 
14 reported sexual harassment, and 18 respondents reported experiencing sexual assault at 
work. 18 respondents had employers who threatened a refusal to give payslips or sign off on 
documents supporting an extension to their visa. 6 workers, employers threatened to report 
them to immigration authorities for deportation. 10 workers alleged their employers had retained 
their passport. Furthermore, 13 respondents paid fees to a tourist company or hostel to find a 
job. One worker claimed they lost their job because they complained about discrimination at the 
workplace. 

Chart 2: Grievances related to employment 

The grievances that occur or are related to the employment 

■ Work-related injury ■ Entitlement ■ Accommendation and Transportation ■ Violence, Discrimination and Bullying 
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CONCLUSION 
This report confirms widespread exploitative 
wage conditions in the Australian horticulture 
industry. Piece rate arrangements are 
common in the sector. However, the current 
Horticulture Award provisions fail to provide 
proper protection against wage theft and abuse 
of piece rate arrangements. According to the 
survey, 78% of respondents were underpaid 
at some point when working in the horticulture 
industry. Survey respondents were more likely 
to experience wage theft when being paid a 
piece rate. 80% of participants were underpaid 
when getting paid a piece rate, while 61% were 
underpaid when earning an hourly rate.

Piece rate workers reported severe 
underpayment, in some instances earning less 
than $1 an hour. 15% of piece rate workers 
indicated earnings of between $0 to $7 an 
hour, 29% earnt $8 to $11 an hour, 19% earnt 
$12 to $15 an hour and 16% earnt $16 to $19 
an hour. Only 11% were paid $20 to $23 an 
hour. Contrary to suggestions that the piece 
rates allow workers to earn above the minimum 
wage, only 2% reported earning $26 or more 
an hour.

A significant number of workers in the horticulture 
industry have not only experienced wage theft 
but have been exposed to other insecure and 
unsafe working conditions that intensify the 
precariousness of their employment. 71% of 
survey participants were employed as casual 
employees. 63% of respondents were never 
given a choice between piece rate or hourly rate. 
34% stated that they never signed a piece rate 
agreement. In addition, workers’ daily working 
hours under piece rates is unpredictable, and 
this variability of work hours contributes to 
income instability. 12% of respondents worked 
20 hours a day at least once, and 25% of 
respondents at least once only worked an hour 
a day. The daily rate converted to an hourly rate 
shows significant wage exploitation. 89% of 
workers across 26 different crops had hourly 
pay rates below the legal minimum under the 
Horticulture Award. The lowest daily wages were 
reported by piece rate workers employed on 
grape and zucchini farms, earning an average 
$9 per day, followed by blueberry farm workers 
$10 per day, melons $18 per day, watermelons 
$21 per day, tomatoes $23 per day, and 
strawberries $24 per day.

Due to widespread abuse of piece rate 
arrangements, the Fair Work Commission 
should amend Clause 15.2(i) of the Horticulture 
Award 2020 to guarantee that all workers in 
the horticulture sector are paid at least the 
applicable minimum wage. The Commission 
should also remove Clause 15.2 (e) so workers 
retain entitlements to minimum hours of work, 
meal allowance and overtime. The federal 
government should criminalise wage theft to 
ensure all workers are well-protected, can 
exercise their workplace rights, and are free 
from workplace discrimination. This will prevent 
gaming of piece rates arrangements where 
employers attempt to circumvent minimum 
worker entitlements.

This report also confirms the widespread 
exploitative working conditions among 
the temporary migrants in the Australian 
horticulture industry. However, the layers of 
dependence on sponsoring employers are the 
main factor contributing to the vulnerability of 
the temporary visa workers to breaches of their 
workplace rights. Of those who answered, 22% 
reported problems related to accommodation 
and transport, 16% had grievances related 
to discrimination and bullying, 13% indicated 
that their employer failed to provide access to 
worker’s compensation and 8% reported having 
suffered a workplace injury. 

The Australian government ought to reframe the 
current temporary visa scheme model under 
which visa holders are significantly dependent 
on other parties. This would allow visa holders to 
exercise their workplace rights and fight against 
discrimination and exploitation. A sustainable 
temporary visa scheme should be introduced 
which provides a permanent residency pathway 
and prevents visa-holders from being exposed 
to visa status vulnerability. 

Finally, the Australian government should fund 
trade unions and community legal centres to 
deliver workplace rights information sessions in 
regional areas. Migrant workers hubs should be 
established, allowing migrant workers to seek 
assistance or enquire about any workplace 
exploitation they experience, and enabling 
them to access the national justice system. 
Furthermore, an enforcement program should 
be introduced for backpackers’ accommodation 
to combat non-compliance with state and local 
government laws.
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